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HAYKOBA PAJIA BICHUKA

Ounexcanap Ilerpummun — TOKTOp MOPUANYHUX Hayk, mpodecop, akamemik HAIIpH
VYkpainu (ronoBa HaykoBoi paan) (HamionansHa akaneMis IpaBOBUX HAyK YKpaiHu, YKpaiHa);

KOpiii bapadam — moxTOp IOpHIMYHHAX HAyK, mpodecop, wieH-kopecnonaenT HAIIpH
VYxpainu (HarionansHuil 1opuIuaHAN YHIBepcHUTET iMeHi SpocnaBa Myaporo, Ykpaina);

KOpiii bayain — pokrop ropuamuHuX Hayk, mpodecop, akamgemik HAIIpH VYxkpainu
(HamionansHuit TopuIudHA YHIBepcHUTET iMeHi SpocmaBa Myzaporo, Ykpaina);

BsiuecsiaB BopucoB — MOKTOp IOpHINYHAX HAyK, rpodecop, akagemik HAIIpH Ykpainu
(HaykoBo-ociiHAN IHCTUTYT BUBYCHHS IPOOJIeM 3JI0YMHHOCTI iMeHi akagemika B. B. Cramuca
HanionaneHoi akanemii mpaBoBUX HayK YKpainu, YKpaiHa);

BanenTtuna BopucoBa — KaHIuAaT IOPUAMYHUX HAyK, Mpodecop, WiIeH-KOPECHOHACHT
HAIIpH Vkpaian (HamionaneHuii topuamunuid yHiBepcuteT iMmeHi SpocnmaBa Mymporo,
VYkpaina);

Bosogumup Tapamyk — OOKTOp IOpPUAMYHMX HayK, Hpodecop, WIEH-KOPECHOHAEHT
HAIIpH Vxpainn (HamiomamsHuil topuanmyHuii yHiBepcuTeT imeni SpocmaBa Mymporo,
VYkpaina);

Bosoaumup I'oina — 1oxTOp I0pUANYHHUX HAyK, mpodecop, wireH-kopecnonaenT HAIIpH
VYxpaian (Hamionansuuii FopuAnyHAi yHiBepcUTeT iMeHi SpocnaBa Myaporo, Ykpaina);

Bosogumup T'onuapeHko — MOKTOp IOpUAMYHHMX HayK, npodecop, akagemik HAIIpH
VYxpaian (HamionansHuii FopuAndHui yHiBepcUTeT iMeHi SpocnaBa Myaporo, Ykpaina);

Bosoaumup KypaBeiab — [OKTOp IOpUAMYHHX HayK, mpodecop, akamemik HAIIpH
VYxpainu (HamionansHa akajiemisi npaBoBUX HayK YKpaiHu, YKpaiHa);

Oxcana Kanuina — JIOKTOp IOpUAMYHHX HAyK, rpodecop, wieH-kopecnongeHtr HAIIpH
VYxkpai- uu (HamionansHuii 1opuguuHuii yHiBepeuTeT iMeHi SpocnaBa Myaporo, Ykpaina);

BstueciaB KomapoB — kaHuiaT opuIudHUX HayK, podecop, akagemik HATIpH Ykpainu
(HauionanbHuil 1opuauuHuii yHiBepceuTeT iMeHi SIpociaBa Mynporo, Ykpaina);

Ounexcanap Kpymuan — T0KTOp IOpHINYHUX HayK, podecop, akagemik HAIIpH Ykpainu
(HaykoBo-mociiiHAN 1HCTUTYT MPHBATHOTO IpaBa 1 MiJMPHEMHUITBA iMeHi akajgemika @. I
Bypuaka HarionanbpHOT akajieMii mpaBoBUX HayK YKpaiHu, YKpaina);

Mukona KydepsiBeHKO — JOKTOp HOPHUIUYHUX Hayk, mnpodecop, akamemik HAIIpH
VYxpainu (HamionansHuii topuindHnil yHiBepcuTeT iMeHi SpocnaBa Myaporo, Ykpaina);

Bacuas Jlemak — JOKTOp IOpHIMYHHMX Hayk, mpodecop, wien-kopecrnormeHt HAIIpH
Vxpaiau (Koncrurymiitauit Cyn Ykpainu, Ykpaina);

Cepriii MakcuMoOB — TOKTOp IOPUIMYHUX HAYK, npodecop, wieH-kopecnonaeHT HATIpH
VYxpainu (Harionansauii topuanaanii yHiBepcuTeT iMeHi SpocnaBa Myjporo, Ykpaina);

Onena Opawk — JOKTOp IOPUIMYHUX HayK, npodecop, akanemik HAIIpH Vkpainn
(HaykoBo-70CiIHUI IHCTUTYT IHTEIEKTyaJIbHOI BilacHOCTI HalioHaabHOI akajeMii mpaBoOBUX
HayK Ykpainu, YKpaiHa);

Muxkosa [ManoB — mokTOp IOpHIMYHHX Hayk, npodecop, akagemik HAIIpH VYkpainu
(HauionanbHuil topuauaHuii yHiBepceuteT iMeni SpocnaBa Mynporo, Ykpaina);

Bosogumup Iluaumuyk — JOKTOp IOPHIMYHUX HayK, Ipodecop, UIeH-KOPECHOHACHT
HAIIpH VYxkpainu (HaykoBo-gocmigauii iHCTUTYT iHpopMaTHKH 1 mpaBa HaumionansHo1 akanemii
MPaBOBUX HAayK YKpaiHW, YKpaiHa);

Cepriii [Ipniunko — AOKTOp IOpUAMYHHUX Hayk, npodecop, akagemik HAIIpH VYkpainu
(HartionabHMM IOpUIUIHIN YHIBEpCUTET iMeHi SpocmaBa Mynporo, Ykpaina);




Iletpo PabinoBUY — JOKTOP IOpUANIHUX HAYK, IIpodecop, akanemik HAIIpH Ykpaiau
(JIpBiBCHKMIT HAllIOHATTFHUM YHIBepcUTET iMeHi [Bana @panka, Ykpaina);

B’suecnaB Pym’siHueB — JOKTOp IOPUAUYHUX HAyK, Mpodecop, WIeH-KOPECHOHICHT
HAIIpH VYkpainn (HamionanpHuii topuandHui yHiBepcuteT iMeHi SpocmaBa Mymporo,
VYxpaina);

Ounexcanap CBATOUBLKHNA — JTOKTOp IOPUANYHUX Hayk, mpodecop, akagemix HAIIpH
VYxpaiau (Bugasaunrso «IlpaBo Ykpainu», Ykpaina);

Amnarouiii CesliBAHOB — JIOKTOp IOPHUAMYHUX Hayk, mpodecop, akaaemik HAIIpH
VYxpainu (Hauionansauii ropuandauii yHiBepcuTeT iMeHi SpocnaBa Myaporo, Ykpaina);

Inna Cnacubo-dareeBa — JOKTOP IOPUANYHUX HAyK, Tpodecop, WIEH-KOPECIOHACHT
HAIIpH Vkpainn (HamionaneHuii ropuauyHuii yHiBepcuTeT iMmeni SpocnmaBa Myaporo,
VYkpaina);

Bosoaumup Tuxuii — 10KTOp FOpUANYHUX HAYK, Tpodecop, akagemik HAIIpH Ykpaian
(HamionanbHa akagemist IpaBOBUX HayK YKpaiHu, YKpaiHa);

Opiii Hlemuy4yeHkKo — TOKTOp IOPHINYHAX HAYK, Ipodecop, akagemik HAH Ykpainn
ta HAIIpH Ykpainu (InctutyTt mepxaBu i mpasa iMeHi B. M. Kopeuskoro Hamionansaoi
akajaeMii HayK YKpainu, YKpaina);

Bausepiii llleniTbko — 10KTOp I0pUAMYHHX HAyK, podecop, akagemik HATIpH Ykpainn
(HauionanbHuit ropuauaHuii yHiBepcuteT iMeHi SIpocnaBa Mynporo, YkpaiHa);

Oaspra Muiao — M0KTOp IOPUAMYHHUX HayK, npodecop, wieH-kopecnonneHt HATIpH
Vkpainu (HaunionansHuil ropuandHuiil yHiBepeuTeT iMeHi SpocnaBa Myaporo, Ykpaina);

Muxaiiio Ilyabra — IOKTOp IOPHIMYHUX HayK, mpodecop, UIeH-KOPECHOHACHT
HAIIpH VYkpainu (HauionansHuil ropuauuHuid yHiBepcuteT iMmeHi SIpocnaBa Mynporo,
VYkpaina)

PEJAKIIHHA KOJIETIS
Bacuab Tauiii — nokrop ropuandHux Hayk, npodecop, akagemik HAH Ykpainu Ta HAIIpH
VYxpainu (TosioBa peaakmiiiHoi koserii) (HarionansHuii topuanuHuid yHIBepcUTET iMeHi SpocnaBa
Mynporo, Ykpaina);
Teodinb Accaep — npodecop (YHiBepcurer CtpacOypra, OpaHitis);
®uasiyc Antoniii baiiac — npodecop (byxapectcbkuii YHiBepcutet, PymyHisn);

IOpren bazenoB — npodecop ([HCTUTYT iHO3EMHOTO Ta MIXKHAPOIHOTO MPUBATHOTO IpPaBa
imeni Makca [lnanka, HiMmeuuuna);

Binsam Egior Bataep — npodecop (Llkona mpasa, YHiBepcuter wrary [leHcuibBanis,
CIIA);

Cepaxuo buemy — 10kTop I0puan4YHUX HaykK, npodecop (Pakynbret nmpasa, MongaBcbkuit
Jiep KaBHUI yHIBepcHTET, MoJIJI0Ba);

IOpiii bursak — nokrop ropuaAMYHHX HayK, npodecop, axazemik HAIIpH VYkpainn
(HamionaibHu# opuIu4Huil YHIBepcUTeT iMeHi SpociaBa Myaporo, Ykpaina);

CranicnaB Byka — npodecop (bantiiicbka MibxkHapoiHa akajemist, JIaTBist);

€pmexk BypibaeB — noxrtop ropuanuyHux Hayk, npodecop (Kazaxcekuili HauioHaabHUN
Tnejiaro- riYHUE yHiBepeuTet imeni Adast, PecriyOuika Kazaxcran)

Yab6a Bapra — npodecop (IHCTUTYT mpaBOBUX AOCIHIIKEHb, YTOpCbKa akajeMis Hayk,
YropmuHa);

AHaroJiii 'eTbMaH — JOKTOp IOpUAMYHHMX HaykK, npodecop, akamemik HAIIpH Ykpainu
(HartionambHMM IOpUIUIHIHA YHIBEpcUTET iMeH1 SIpocnmaBa Myaporo, Ykpaina);




€Bren I'eTbMaH — JOKTOp IOPUINYHUX HayK, mpodecop (HarionambHa akameMis TpaBOBUX
HayK YKpaiHu, YKpaiHa)

Anpapiii I'punsik — MOKTOp IOpUAWYHHX HayK, mpodecop (HaykoBo-mocmigawii iHCTHTYT
MIPUBATHOTO TIpaBa i MiAnpueMHHUNTBA iMeHi akagemika @. I'. bypuaka HamionanpHoi akamemii
MPaBOBHUX HayK YKpainu, YKpaiHa)

Koctautun I'ycapoB — 10KTOp IOpUANYHUX HayK, podecop (HamionamsHuil ropuanaHuii
yHiBepcuTeT iMeHi SIpociaBa Mynporo, YkpaiHa);

Haranin I'yropoBa — noktop topuanuHux Hayk, npodecop (IlonTaBcbkuii OpHIUYHUIMA
iHCTH- TYT HallloHaIBbHOTO FOPUIUYHOTO YHIBEpCUTETY iMeHi SpociaBa Mynporo, Ykpaina);

Tomac JaBy.iic — npodecop (BinbHIOCHKHI fepkaBHUI yHIBEpCHTET, JITBa);
Tomac Kuapo — mpodecop (BapmraBerkuii yHiBepeuTeT, [lonpima);

Mukona IHIIMH — JTOKTOp IOPUIMYHHMX HaykK, mpodecop, akamemik HAIIpH VYkpainu
(KuiBcbkwuii HanioHanbHUH yHiBepcuTeT iMeHi Tapaca [lleBuenka, Ykpaina);

®apxan KaparycoB — 10KTOp IOpuanyHUX Hayk, npodecop (IHCTUTYT mpuBaTHOTO MpaBa
Kacmiiickkoro yHiBepcurery, PecriyOmika Kazaxcran);

Emanyeas Kacremnsspan — npodecop (YuiBepcuter CtpacOypra, @paniiis);
Kapa-T'epman Kectnep — mpodecop (YHiBepcuret M. Tio0inren, Himeuunna),
Poand Kuinep — npodecop (Yruisepcurer I'ere, Himeuunna);

Tanea Kepikmae — npodecop (Lllkona mpapa, TayuniHHCbKHN TEXHIYHUN YHIBEPCHTET,
Ecronisn);

Ounexciii Kot — ngokrop ropuandHux Hayk, crapumid pociigauk (HaykoBo-mocmigHuit
IHCTUTYT TIPUBATHOTO TIpaBa i MiANpHeMHUITBA iMeHi akanemika @. I'. bypuaka HarionanpHO1
akajieMil MpaBOBUX HAayK YKpaiHu, YKpaiHa);

Haranisn Ky3HenoBa — nokrop opuauuHux Hayk, npodecop, akagemik HAIIpH VYkpainn
(HamionayibHa akajieMist IpaBOBUX HayK YKpainu, YKpaiHa);

Paiinep Kyabmc — npodecop (IHCTUTYT 1HO3EMHOTO Ta MIXKHAPOHOTO MPUBATHOTO MpaBa
imeHi Makca [Tnanka, Himeuuuna);

HMomike Kypymicasa — npodecop (Illkona npasa, YuiBepcuter Bacena, Snomis);

Ipuna Jlykau — J0KTOp MOpuaAMYHUX Hayk, mnpodecop (KuiBchkuil HarioHaIBHUI
yHiBepcuteT iMeHi Tapaca llleBuenka, Ykpaina);

CHeroJie MaTionbene — npodecop (Yuisepcuret iMmeni Mukosnaca Pomepica, JIutsa);

Karepin Mea — npodecop (Jlicaboncrekuii yHiBepcurer, [lopryranis);

Bacuas HacTiok — JIOKTOp IOpUAMYHHX Hayk, npodecop, wieH-kopecronaeHT HATIpH
VYkpaian (HanionansHuii 'opuauuHuii yHiBepeuTeT iMeHi SpociaBa Myaporo, Ykpaina);

Konpan Ocaiina — noxrop ¢inocodii B ramysi npasa (Bapiuascekuii yaisepcuret, [lonbiia);

Map’sina [lneHwK — TOKTOp IOPUAMYHHUX HayK, npodecop (HaykoBo-mocmiqHuid iHCTHTYT
MPUBATHOTO Npasa i mianpueMHUNTBa iMeHi akanemika @. I'. Bypuaka HauionanbsHol akazemii
MIPaBOBHUX HayK YKpainu, YKpaiHa);

Caiti1ana Cepborina — JOKTOp IOpUANYHUX HayK, podecop, wieH-kopecnonaeHT HATIpH
VYkpainu  (HaykoBo-mocnmigHuii ~ IHCTHTYT  JIep)KaBHOTO  OYJIBHHIITBA Ta  MICIIEBOTO
camoBpsyBaHHs HarioHanmsHOT akaiemii MpaBoBUX HayK YKpaiHu, YKpaiHa);

I3a6esa Cromepcebka-MyxoBebka — podecop (JloguHcskuii yHiBepeuTeT, [lombia);

Kupuiio TomameBcbkuii — JOKTOp IOPUANYHUX HAYK, JoUeHT (YcTanoBa ocBity eneparii
npodcminok binopyci «Mixuapogauit yaiepcuteT “MUTCO”», Pecniybiika bimopych);




Kanna Xam3siHa — JOKTOp MOpHIWYHUX Hayk, mpodecop (Kazaxchkuii HaIliOHAIBHHMA
yHiBepcuteT iMeHi Abast, PecrryOmika Kazaxcran);

BikTop IlleBuyk — moxTop OpUAWYHHX HayK, mpodecop (Hamionanpamii ropuandHuit
yHiBep- cutet iMeHi SpocimaBa Mynaporo, Ykpaina);

Xance Ioaxim Hlpamm — mpodecop (Imctutyt CxigHOTO TMpaBa YHIBEPCUTETY TEXHOJOTIT,
Oi3Hecy i au3aitny, HimeuunHa),

Paiimynnac FOpxka — mpocdecop (YHiBepcuretr Mukomnaca Pomepica, Jlutsa);

IBan SIkOBIOK — [OKTOp MOPUAMYHUX HaykK, mpodecop (HamioHampHuili ropuamdHuit
yHiBepcuteT imMeHi SIpocnaBa Myaporo, Ykpaina);

Ouner SIpoumeHKO — JOKTOp IOPUAUMYHUX Hayk, mpodecop, wreH-kopecnonaent HAIIpH
VYxpainu (Harionansamii 10puInYHAN YHIBEpCUTET iMeHi SIpocimaBa Mynporo, Ykpaina)
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Tersana Ouexcanapisaa Konomoens, Banepiii Kocraatunosuu Kosmmakos

Kagheopa aominicmpamusenozo ma 2ocnooapcbkozo npasa
3anopizbkuii HAYIOHAILHUL YHI8EpCcUmem
3anopidcocs, YVrpaina

INOHATTA JOKTPUHU AIMIHICTPATUBHOI'O ITPABA

AHOTaUifl. B yM08ax CYHACHUX 0epAHCABOMBOPYUX | NPABOMEOPUUX NPOYECis, 3VMOGIEHUX
icmomHuMu 3MiHAMU Y NOUMUSGHOMY NpAGI, AKMYAni3yemvcs nompeda GopmynroeanHs Ha
niocmagi Memooon02iUH020 NAOPATI3MY HOB020 PO3YMIHHA OOKMPUHU AOMIHICIPAMUBHO20 NpAsa
K CKNAOH020, 6a2amoMIpHO20 CUCIEMHO20 (heHOMeHY O/1a NO3HAYEHHS CYKYNHOCMI IOpUOUKO-
HAYKOBUX CYOAHCEHb NPO AOMIHICMPAMUBHO-NPABOBULL NPOCMIP, WO i € Memoio pobomu. OcHO8HUM
MEMOoOOM HAYKOBOI pobomu € Memod Hpaso8oco AMANI3Y, BUKOPUCMAHHA SKO20 OdN0 3MO2Y
BU3HAYUMU 8 KOHMEKCMI YIICHO20 NPe0dCMABIeH s 3HAHb NPO «OOKMPUHY AOMIHICMPAmueHo2o
npasay ii NOHAMMs, CIMPYKmMypu, CUCHeMU WIAXOM AHANI3Y KOHCeKgenyil.: a) ginocoghii npasa,
6) meopii npasa, 6) icmopii npasa, 2) AOMIHICMPaMueHo20 Npasa. 30cepeddicena ysaza Ha
MemoO0N02IYHOMY 3HAYEHHI DINoCOpCbKUX, MeopemUUHUX NONIONCEeHb, 38'A3KAX i3 3A2AIbHON
npagoeod OOKMPUHOKW: Y 3AEMOCHPUUHAMMI OOCHIOHUYLKUX 3000VMKI6, PO3MEINHCYBAHHI
AOMIHICMPAmMuBHO20 NPAsa 3 THWUMU 2ALy3IMU, 3a0e3neuenHi YpaxyeanHs aOMiHICmMpamueHozo
3aKOHO0ABCMBA Y HOPMAMUBHOMY Mamepiani inwux 2anysetl npaga (i HABNAKU);, BCTHAHOGNEHHI
idenmuynocmi abo 6IOMIHHOCMI 2eHe3u npagosux seuwy mowjo. Jlosedero, wo Genomen
«OOKMPUHA AOMIHICMPAMUBHO20 NPABAY € CUCNEMOI0, SIKY Xapaxkmepusylomy.: 1. €onicmyb no
BIOHOWEHHIO D0 cepedosunya (YinicHicmy) [ pisHoManimms 36'513Ki6 i3 Hum, 2. Cmpykmyposanicmo
i1, HaseHicmb y ii cucmemi 6i0HOCHO camocmitiHux komnonenmis, 3. Haaenicmo demepminanmuux
Hassnicmv 6cepeduni cucmemu) cynepeunocmet, AKi € PYWIUHOKO CUTNOI0 CAMOPO3GUMKY
cucmemu; 5. Icmopuunicme, HaasHicms po36UMKY V yaci, «icmopuynozo 6azucyy i 00ceioy
MUHY020. 3aNPONOHOBAHO BU3HAYEHHS OOKMPUHU aOMiHicmpamusHozo npasd. Ilpaxmuune
3HAYeHHs pe3yNbmamie 00CTIONCEHHS NOIALAE Y MOMY, WO Meopemuiti NOI0NHCEHH MA BUCHOBKU
MO2HCYMb CMAMU OCHOBOI0 0151 NOOATLUUX HAYKOBUX Q0CAI0NCEHb OOKMPUHU AOMIHICMPAMUBHO20
npaea ma ii NPoOIEMHUX NUMAHD.

KarouoBi cioBa: ajgMiHICTpaTHBHE 3aKOHOJIABCTBO, NPABOBA JIOKTPWHA, CTPATETis PO3BUTKY,
CTPYKTypa JOKTPHUHH, IIPaBOBA CUCTEMA JIEPKaBH.
Tetiana O. Kolomoiets, Valerii K. Kolpakov
Department of Administrative and Commercial Law
Zaporizhzhia National University
Zaporizhzhia, Ukraine
THE CONCEPT OF THE ADMINISTRATIVE LAW DOCTRINE

Abstract. In conditions of modern state-building and law-making caused by significant changes
in positive law, arises the necessity of developing a new understanding of the doctrine of

14



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 27, No. 2, 2020

administrative law. This understanding should be based on the methodological pluralism, present
the doctrine as a complex, multidimensional system phenomenon that denotes a set of legal
scientific jJudgments about administrative legal framework. The above outlines the purpose of this
study. The main method of scientific work is the method of legal analysis, the use of which allowed,
in the context of a holistic presentation of knowledge about the doctrine of administrative law, to
determine its concept, structure, system by analysing the consequences of: a) the philosophy of
law, b) the theory of law, c) the history of law; d) the administrative law. The focus is on the
methodological significance of philosophical, theoretical positions, connections with the general
legal doctrine in the mutual perception of research achievements; delimitation of administrative
law with other branches; ensuring the consideration of administrative legislation in the statutory
material of other branches of law (and vice versa); identification of the identity or differences in
the genesis of legal phenomena, etc. It is proved that the phenomenon "doctrine of administrative
law" constitutes a system described by: 1. Unity in relation to the environment (integrity) and
diversity of relations with it; 2. Its structure, the presence of relatively independent components in
its system; 3. The presence of determinant features of "doctrine™ as an entity, which constitute the
result of the interaction of its components; 4. The presence of contradictions within the system that
are the driving force of self-development of the system; 5. Historicity, the presence of over-time
development, the "historical basis" and the experience of the past. The definition of the doctrine of
administrative law is offered. The practical significance of the research results is that the
theoretical provisions and conclusions can form the basis for further research on the doctrine of
administrative law and its issues.

Keywords: administrative legislation, legal doctrine, development strategy, doctrine structure,
legal system of the state.

INTRODUCTION

The doctrine of law ("communis opinio doctorum™ — the legal science of lawyers, the
general opinion of doctors, teachers, professors, scientists) — is the concept of a systematic
set of legal scientific interpretations and judgments about positive law. The doctrine of
administrative law, as a derivative and structural component of the phenomenon "doctrine
of law", generates a logical-theoretical model of the positive segment of this legal branch.
This model (design, scheme, means, method) serves as a test of proper understanding of:
a) the interpretation of provisions, b) the need for legal regulation of social relations, c) the
assessment of their efficiency, d) the compliance with the principles of state and civil
society, e) the laws of evolution of the legal framework and the system of law. At the
present stage of development of Ukrainian statehood, the necessity of investigating the
issues of the doctrine of administrative law is dictated not only by general theoretical
considerations, but also by significant changes in the positive law itself. First, it is the
consolidation of natural human rights and freedoms in the provisions of positive law;
secondly, the fundamental requirement for a positive segment of the right to meet these
standards.

Under such conditions, the modern theory of administrative law of Ukraine should
focus on the development of a new doctrine of administrative law, the definition of the
conceptual directions of development of administrative law, the administrative law
research, the main aspects of such a doctrine. In doing so, an important role belongs to the
science of administrative law as a system of knowledge about administrative phenomena,
the theory of administrative law, the administrative law doctrine [1]. That is why the
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purpose of the study is to develop a new understanding of the doctrine of administrative
law as a complex, multidimensional systemic phenomenon to denote a set of legal
scientific judgments about the administrative legal framework, its logical-theoretical
paradigm. To achieve the said purpose, the study is based on research of modern
multivariate source base and methodological pluralism of scientific research (including
with increased use of integrated methods, including: narrative, historical-genetic,
taxonomy, periodisation, comparative-synchronous, comparative-diachronic, system-
structural, etc.). The findings of the study will contribute to the development of an
innovative scientific basis for modern reformational state-building and law-making.

In 2019, the pages of the All-Ukrainian legal journal "Legal Science of Ukraine™ saw
two discussions on doctrinal issues of administrative law. The first covered the new
national doctrine of administrative justice [2], the second — the new national doctrine of
administrative law [3] with expression of positions by representatives of various Ukrainian
branch scientific schools. Three issues of the yearly periodical of branch scientific
professional works "lssues of Administrative Law", published in 2017-2019, also focused
on the results of innovative scientific research of scholars of administrative law, covering
the substantiation of the need for updated understanding of the doctrine of administrative
law and priorities for its definition, structure, understanding component series,
development of "basic" terminology.

During 2017-2020, several landmark international, all-Ukrainian scientific,
research-to-practice events were organised and held, primarily under the auspices of the
National Academy of Legal Sciences of Ukraine and its structural units, including with the
involvement of foreign legal scholars, representatives of international and domestic
professional legal associations and with the awareness of the participants of such events of
the urgent need to develop basic innovative approaches to a new understanding of the
doctrine of administrative law, to prioritise basic fundamental and applied professional
branch-related research. In recent years, in dissertations, primarily for the degree of Doctor
of Laws, the topical issues of the doctrine of administrative law have been thoroughly
studied. For example, in terms of the distribution of powers of public administration [4],
administrative and legal support of the rights of citizens of Ukraine in terms of European
integration [5], the use of sources of administrative law in the judiciary of Ukraine [6], etc.
An array of scientific articles on various issues of administrative law doctrine, which were
published in 2019 in Ukrainian and foreign scientific journals, also attract attention of the
authors [7-12].

1. MATERIALS AND METHODS

Correct definition of methodology for accompanying legal research, including and branch
realities, serves as a condition for objective results of scientific research in the form of new
knowledge. Accordingly, the desire to understand the properties of the phenomenon
"doctrine of administrative law" inevitably forces to objectify the methodological
paradigm, correlated with the purpose and objectives of the study. This paradigm is
primarily based the following: a) cognitive technologies; b) the worldview of the
researcher; c) research objectives; d) features of the object and subject of scientific
research. The methodology used in this paper is harmonised with the principle that the
application of a method cannot be reduced to a single formula, and specific research
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technologies (especially procedures for analysis, comparison, taxonomy, periodisation,
etc.) vary depending on the nature of the subject and its purpose. In our case, the subject
of knowledge (the doctrine of administrative law) constitutes a complex and
multidimensional systemic phenomenon, the harmony of which is bound by the pluralism
of legal understanding of the substantive essence of administrative law. This determines
the methodological pluralism as a stable structure, into which methods are integrated in a
separate segment, including: narrative, historical-genetic, taxonomy, periodisation,
comparative-synchronous, comparative-diachronic, etc. Notably, the study used a unique
resource of the dialectical method as a basic one, which allowed to explore the qualitative
changes in the phenomenon of the administrative law doctrine, its components, systemic,
comprehensive understanding, etc.

The method of semantic analysis is used to specify the content of the subject matter
terminology (“administrative law", "legal doctrine”, "doctrine of administrative law",
"structure of the doctrine of administrative law", "system of doctrine of administrative
law", "features of doctrine of administrative law", "components of the doctrine of
administrative law", etc.), and the logical-legal method is used for the development of basic
elements of such a subject matter terminology. The comparative legal method allowed to
characterise the integrative features of the doctrine of administrative law, its components
and defects in the use of their resources upon the statutory consolidation in the conditions
of modern state-building and law-making. The system-structural method allowed to
consider the latest doctrine of administrative law as a systemic multifaceted phenomenon,
to identify components of the doctrine of administrative law, features that form its
uniqueness, especially in modern conditions of radical revision of its essence, content, and
purpose, to consider it as: a) an established set of views, ideas, and positions generated by
legal science and mediated by legal practice; b) the collective opinion of reputable legal
scholars on the main issues of legal regulation and other administrative and legal
phenomena; c) statutory material, which reflects the principles and values of the state, local
government, and civil society; d) a certain type of legal understanding, according to which
a holistic administrative and legal system functions and develops. The methods of
forecasting and modelling facilitated the development of an original understanding of the
"doctrine of administrative law" and recommendations for its use to form an innovative
scientific basis for modern rule-making and law enforcement activities.

Knowledge of different aspects of the subject matter is achieved through the use of
methodological diversity, mutual correlation of methodological sets, directly adapted to
the study of anthropological, phenomenological, sociological, ontological,
epistemological, cultural, historical, system-structural, axiological, and other aspects and
features. Thus, it can be argued that it is precisely the methodology used in the study that
ensured the following: a) objective knowledge of the systematic nature of the doctrine of
administrative law; b) patterns of evolution of its subject, structure, and system; c) the
development of new knowledge about the impact of doctrine on administrative law theory,
branch-related rule-making and branch law enforcement.

2. RESULTS AND DISCUSSION

The concept and term "legal doctrine™ is used conventionally both in statutory and research
sources. Therewith, the Ukrainian legal science has no generally accepted understanding
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of legal doctrine. Much of the discussion on this matter focuses on issues of its legal nature,
the correlation with the forms and sources of law, legal science, legal theory. Thus, V.V.
Kopeichykov considers legal doctrine as a set of scientific knowledge about a particular
legal phenomenon which, under appropriate conditions, can be developed into legal theory
with a greater or lesser degree of generalisation [13]. Instead, V.V. Dudchenko does not
deny the identification of doctrine with legal theory. In this regard, she writes that the term
"legal doctrine™ is used as a) a philosophical and legal theory, b) opinions of legal scholars
on law-making and law enforcement, c) scientific articles of authoritative legal scholars,
d) comments on codes and laws [14]. Notably, the above fragment mentions differing
judgments, some of which are recorded in scientific articles and some of which are the
thoughts of legal scholars, objectified in some other way. The textbook "General Theory
of State and Law" edited by M.V. Tsvik and O.V. Petryshyn notes that legal doctrine
traditionally belongs to the secondary sources of both Romano-Germanic and Anglo-
Saxon law, manifesting itself in the scientific articles of prominent legal scholars and
constituting conceptual ideas, theories, and views on the reality of state and law [15].

The textbook "General Theory of Law", edited by M.I. Koziubra, presents the legal
doctrine as one of the oldest sources of law, which includes the work of well-known legal
scholars who can be used to resolve legal cases. The legal force of these provisions is
conditioned, firstly, by the fact that they reflect the legal reality, the idea of law, the content
of law, which constitutes the expression of certain social realities and interests, and
secondly, by respect and trust in legal scholars on the part of the society, especially among
practicing lawyers [16]. The opinion is expressed that the legal doctrine constitutes an act-
document that contains conceptually designed legal ideas, principles developed by
scientists to improve legislation, understood by society and recognised by the state as
mandatory [17]. The third volume of the Great Ukrainian Legal Encyclopaedia presents
legal doctrine as a holistic and logically consistent set of ideas and scientific views on law,
acknowledged by the legal community, which constitutes the basis of professional legal
consciousness and the conceptual framework of rule-making, law enforcement, law
interpreting activities [18]. The legal doctrine is similarly described in special researches
concerning its nature, concept, structure, and meaning [19]. For example, E.Yu. Polianskyi
writes that in general, legal doctrine should be understood as a set of ideas and principles,
as well as legal institutions that are inextricably linked with legal science, legislation, and
practice; it should determine the basic principles on which the legal system of the state is
based. The doctrine originates in the past, directly regulates the law of the present, defines
the law of the future, and constantly functions as a dynamic category that ensures the
further development and improvement of law. The legal doctrine of the state, or general
doctrine, includes all knowledge that meets the general requirements of the current theory
of law, reflected in the law and used in practice [20].

Appropriate analysis of the concept of legal doctrine is contained in the study by
I.V. Semenykhin, who supports its recognition as one of the most influential sources of
law, and also considers it as an important link between legal provisions and legal
practitioners. Semenykhin believes that the results of rule-making activity reach the
practitioners through a "sieve™ of interpretive activity of scholars, who specify and convey
the content of legal prescriptions to the reader in plain language. If necessary, they also
supplement, improve, and clean them from various defects — discrepancies, ambiguity, or
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vagueness of wording in legal acts, etc. [21].

Despite the pluralism of opinions on some attributes of the concept of legal doctrine,
there are reasons to state the existence of a consolidated position of the representatives of
the theory of law on the most important provisions of its content. Notably, the
achievements of Ukrainian scholars on this matter in many cases coincide with the views
of authoritative European lawyers, who emphasise that the doctrine creates a framework
of terminology and concepts for law-making and law enforcement, methodologically
provides interpretation of statutory material, formats legal understanding of the
legislator [22], and correlates it with historical sources [23]. Provisions outlined within the
philosophy and theory of law have methodological significance for branch-related legal
disciplines. They test the content of knowledge accumulated by them, their system
integrity, the logic of their conclusions, theoretical models and hypotheses, determine the
methodological reflection, determine the relevance of potential research. The above, with
corresponding caveats as to the features of the structure and system, subject, sources,
methods, and principles, is perceived as fair point in administrative law. To state this, it is
sufficient to compare the above definitions of legal doctrine, which are based on the theory
of law, with branch administrative and legal definitions. In fairness, there is another
opinion. Thus, P.P. Sierkov is convinced that the theoretical multiplicity and controversy
on many issues of administrative legal science has led to the fact that the doctrine of
administrative legal regulation does not allow real and systematic development of relevant
areas of modern law [24]. In the fundamental five-volume edition "Legal Doctrine of
Ukraine", the doctrine of administrative law is defined as a set of theoretical ideas and
views on goals, objectives, principles, components, main directions, and ways of
development of administrative law as a branch of law of its sub-branches and
institutions [1]. Various aspects of the doctrine of administrative law are intensively
studied by Ukrainian lawyers in dissertations, monographs, scientific articles, and are
published at conferences, forums, round tables, seminars, etc. As a systemic product, the
phenomenon of administrative law doctrine is described by the unity in relation to the
environment (integrity) and diversity of relations with the environment; the structure of
administrative law doctrine, the presence of relatively independent components in its system;
the presence of integrative properties, i.e. the determinant features of doctrine as an entity,
which constitute the result of the interaction of its components; the presence of contradictions
that are the driving force of self-development of the system within this very system (between
the components that formed it); historicity of the phenomenon of "administrative law
doctrine", the presence of development over time, "historical basis" and the experience of
the past [25].

1. Unity in relation to the environment (integrity) and diversity of connections with
the environment — this is a dual feature of the doctrine of administrative law, which
constitutes an important feature with regard to its recognition as a systemic entity. It makes
the doctrine a subsystem of another, more complex system. The doctrine of administrative
law is a subsystem of at least two systems: administrative law theory and the doctrine of
law. It is connected with administrative law theory by the fact that it represents a legal-
logical (mental) paradigm (model, logical-theoretical construction, scheme, means, and
method) of this branch of law. As part of administrative law theory, it standardises: a) a
proper doctrinal understanding and interpretation of administrative law, b) the parameters
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of its interference with reality. Connections with the general legal doctrine lies in the plane
of mutual perception of research achievements, delimitation of administrative law with
other branch-related formations, maintenance of the account of administrative statutory
material in statutory material of other branches of law (and vice versa, ensuring that the
statutory material of other branches of law is considered in the administrative statutory
material), determination of identities or differences in the genesis of legal phenomena, etc.

2. The structure of administrative law doctrine, the presence of relatively
independent components in its system is also an important attribute. Determination of the
components of administrative law doctrine can be performed according to various criteria,
which are conditioned by the objectives of the study and the specific features of the
scientific views of the researcher. Thus, for example, S.V. Baturina outlines the following
components among the substantive features of the doctrine: a) legal knowledge, b) legal
values, c) legal experience, d) legal traditions, e) legal dogma, €) legal empiricism [26].
Such a proposal does not raise fundamental objections. Therewith, to understand doctrine
as a system, it is appropriate to determine the components that would in themselves
represent substantially meaningful, organisationally multifaceted, dialectically
interdependent system formations capable of interacting to generate integrative properties
of the system "administrative law doctrine”. Analysing the statutory material from such
standpoints, it is easy to see whether the legislator pays attention to the adoption of acts of
doctrinal, conceptual, strategic aspect, and application of similar conceptual constructions
in their titles and texts. These are, for example, "Communication Strategy in the Sphere of
Prevention and Counteraction to Corruption™, "Concept of Development of Mountain
Territories of the Ukrainian Carpathians™?, "Maritime Doctrine of Ukraine until 2035"3,
"Military Medical Doctrine of Ukraine™, "National Doctrine of Physical Culture
Development and Sports™ , etc. The texts of documents also contain the term “concept
note"®.

In the literature, the terms "doctrine™, "concept", "strategy" are often identified, and
the legislator is not very careful upon distinguishing between them, therefore there is a
need to find grounds for a clearer definition of their correlation. In official sources, the
term "doctrine" can be defined, firstly, as a document (Recommendations of parliamentary
hearings No. 827-VIII on the topic: "On the military medical doctrine of Ukraine™ dated

1 Communication strategy No. 576-r in the field of preventing and combating corruption. (2017, August).
Retrieved from https://zakon.rada.gov.ua/laws/show/576-2017-p#Text.

2 The concept of development of mountain territories of the Ukrainian Carpathians No. 232-r. (2019, April).
Retrieved from https://zakon.rada.gov.ua/laws/show/232-2019-p#Text.

3 Maritime doctrine of Ukraine No. 232-r for the period up to 2035. (2009, October). Retrieved
from https://zakon.rada.gov.ua/laws/show/1307-2009-ni#Text.

4 Military  medical  doctrine of  Ukraine  No.910. (2018, October).  Retrieved
from https://zakon.rada.gov.ua/laws/show/910-2018-ni# Text.

> Decree No. 1148/2004 on the national doctrine of development of physical culture and sports. (2004,
September). Retrieved from https://zakon.rada.gov.ua/laws/show/1148/2004#Text.

6 Procedure for selection of state investment projects No.571. (2015, July). Retrieved
from https://zakon.rada.gov.ua/laws/show/571-2015-n#Text.
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25.11.2015%); secondly, as a set of views, scientifically sound principles, common
organisational requirements for the establishment of relevant activities (Military Medical
Doctrine of Ukraine); thirdly, as a system of conceptual ideas and views on the role,
organisational structure, and tasks for the functioning of the subject (National Doctrine of
Physical Culture and Sports). The functions of the doctrine at the official level are called,
firstly, the definition of strategy and main directions of further development (Maritime
Doctrine of Ukraine); secondly, to be the basis for the development of regulations; thirdly,
to be the basis for the development of guiding documents (Military Medical Doctrine of
Ukraine); fourthly, to play the role of the bearer of concepts, conceptual ideas (National
Doctrine of Development of Physical Culture and Sports). Notably, the official documents
entitled "concept” and "strategy” are adopted at both the state and regional levels. For
example, the Development Strategy of the Kyiv Oblast for 2021-2027 — approved by the
Order of the head of the Kyiv Oblast State Administration No. 695 of November 29, 2019?;
the Concept of territorial development of Kyiv Oblast — approved by the Order of the head
of the Kyiv Oblast State Administration No. 591 of July 19, 20073, Communication
strategy in the field of prevention and counteraction to corruption — approved by the Order
of the Cabinet of Ministers of Ukraine No. 576-r of August 23, 20174, the Concept of
training specialists in the form of dual education model — approved by the Order of the
Cabinet of Ministers of Ukraine No. 660-r of September 19, 2018°. There are no documents
called "doctrine™ at the regional level. This can also be considered in favour of the
dominant position of the phenomenon "doctrine™ in the triad "doctrine — concept —
strategy"’.

Analysis of scientific sources that address the distinction between the phenomena of
doctrine, concept, and strategy gives grounds to believe that the views of scientists are not
fundamentally different from the vision of the legislator [27]. Thus, V.B. Averianov, in his
reflections on the new doctrine of administrative law, sees the concept of administrative
torts, the concept of administrative sanctions, etc. in its system [28]. R.S. Melnyk explores
the concept of "human-centredness” as one of the components of the doctrine of modern
administrative law [29]. The clearest position in this regard is occupied by P.D. Barenboim,
who insists that "doctrine™ is a higher systematic development of an important problematic
issue of law as against the term "concept" and therefore it may include several concepts
[30]. Thus, the phenomenon of administrative law doctrine in relation to strategies,
concepts, laws, and other acts of administration, research, investigations, proposals,
conclusions, etc., serves as a theoretical dominant, a guiding principle, a complex attitude.

1 Recommendations of the Parliamentary Hearings No. 827-VIII on the topic: “On the Military Medical
Doctrine of Ukraine”. (2015, November). Retrieved from https://zakon.rada.gov.ua/laws/show/827-
19#Text.

2 Development strategy of Kyiv Oblast No.695 for 2021-2027. (2019, November). Retrieved
from http://koda.gov.ua/oblderzhadministratsija/publichna-informatsiya/strategiya-rozvitku-kiivskoi-
oblast/.

3 The concept of territorial development of Kyiv Oblast Ne591. (2007, July). Retrieved
from http://koda.gov.ua/normdoc/pro-skhvalennya-proektu-koncepcii-teri/.

4 Communication strategy No. 576-r in the field of preventing and combating corruption. (2017, August).
Retrieved from https://zakon.rada.gov.ua/laws/show/576-2017-p#Text.

® Order No. 660-r “On approval the concept of training specialists in the dual form of education”. (2018,
September). Retrieved from https://zakon.rada.gov.ua/laws/show/660-2018-p#Text.
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They are integrated into the doctrine, and the implementation of each of them ensures the
implementation of the doctrine at large.

3. The presence of integrative properties, i.e. determinant features of "doctrine™ as
an entity, which constitute the result of the interaction of its components. Thus, the
interaction of these components generates for the system (of administrative law doctrine)
such properties that act as its features and do not constitute features of each of the
components. A simple, schematic example of such solvation can be the interaction of
traffic rules, building rules of the city of Kyiv, the rules of improvement of the city of Kyiv.
Its results are the concepts of development of parking and pedestrian space, introduction
of intelligent transport system, automated traffic management system, which are the
features of the Kyiv City Development Strategy. In the given case, the integrative
properties of the system "administrative law doctrine™ should recognise: clearly and
consistently unified framework of concepts and categories; continuous process of ordering
of summative fragments in system components; generation of scientifically sound
guidelines for the areas of law-making, rule-making, law enforcement; the ability to
integrate individual scientific opinions into the public consciousness; to form knowledge
about the unity and differences of the interacting components of the system; to determine
the need to improve the quality of administrative law material; to ensure the evolution of
the subject and theory of administrative law; to outline criteria of the uniform scientific
approach to understanding of administrative law institutes and their elements; to stimulate
the development of internal relations between administrative law by the relevant legislation
and academic disciplines; to determine the laws of development of administrative law and
to the principles of administrative law on their basis.

4. The presence of contradictions within the system (between the components that
formed it) that are the driving force of self-development of the system. There are no
phenomena in public life that are outside the process of development. The system of
administrative law doctrine is no exception to this rule. The driving force behind its
evolution are internal contradictions, conflicts, discrepancies, and contradictions. Their
detection and launch of coordination mechanisms give rise to the dynamics of self-
development of both structural components and the system at large. These processes are
objectified in the problems of administrative legal framework and efforts to solve them.
These are, for example, problems of harmfulness and public danger of administrative
misconduct, administrative responsibility of a legal entity, the ratio of administrative
process and administrative procedure, reform of the Code of Ukraine on Administrative
Offenses, the legal nature of official relations, etc. Research on problematic issues of
administrative law generates new knowledge and enriches the content of administrative
law doctrine [31].

5. The historicity of administrative law doctrine, the presence of development over
time, the historical basis, and the experience of the past. Correct, objective, impartial
understanding of social transformations, changes in legal policy and regulatory support of
legal practice, as well as the treatment of branch-related problems, is impossible without
recourse to the historical and philosophical treasuries of administrative law. For modern
Ukrainian administrative legal science, recourse to historical heritage has become an
important source of updating and replenishing modern knowledge about the regulation of
relations by means of administrative law [32; 33]. Borrowing the achievements of previous
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times, the science of administrative law is constantly moving forward [34].

CONCLUSIONS

The analysis of the studied literature allowed to make important generalisations about the
understanding of the administrative law doctrine. Firstly, it testifies to the globality and
universality of this category; secondly, the identity of the genesis of concepts and
definitions used to interpret its content, characteristics, features, essence, attributes,
qualities, etc.; thirdly, it allows to consider the doctrine of a systemic product of legal
scientific interpretations developed and concentrated in the space of administrative law,
which have gained a well-established understanding in the field of understanding legal
phenomena. Administrative law doctrine is integrated by: a) an established system of
views, ideas, and provisions generated by legal science and mediated by legal practice; b)
the collective opinion of authoritative legal scholars on the main problems of legal
regulation and other administrative phenomena; c) statutory material which reflects the
principles and values of the state, local self-government, and civil society; d) a certain type
of legal understanding, according to which a holistic administrative system functions and
develops. Thus, the administrative law doctrine, as a systemic entity, provides the overall
substantive unity of the administrative legal framework with help of its integrative
properties, ensures its internal differentiation and organic dependence on the essence of
law, the interrelation with forms of expression, informativeness, predictability, stability of
elements.

According to the logic of historical development, one of the important conclusions
of the study of the interaction of the components of the system of administrative law
doctrine is the recognition of the feature of legal succession in local doctrines of
administrative law, existing at different stages of its evolution. This integration feature,
firstly, expresses the inseparability of the process of cognition of administrative ideas,
principles, theories, concepts, methods, and forms generated at different evolutionary
stages, and secondly, ensures the preservation and organic implantation in modern
understanding of all that was gained by predecessors. Each step of the science of
administrative law is prepared by the previous stage and each of its subsequent stages is
naturally connected with the previous one.
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AnToH OJuekciioBu4 MoOHACHKO

L{enmp Oocniddxcents npodiem aOMIHICMpPamueHoi 10Cmuyii
Kuiscokuiil pecionanvruti yenmp Hayionanvnoi akademii npasosux Hayk Ykpainu

Hayxoeo-xoncynomamusena paoa npu Bepxosnomy Cyoi
Kuis, Ykpaina

ITAJIMCbKUA TOCBIJ ®YHKIIOHYBAHHSI
AJIMIHICTPATUBHOI FOCTHUIII

AHoTauisi. Poszsumox  adminicmpamusHozo  cyOouuHcmea  VKpaiHu  3YMOGIIOE  NOULYK
ONMUMATBHUX WAXI68 0118 YOOCKOHANenHs cucmemu. Koowcna kpaina mae ceoro cmpamezito
yHKYiOHY8aHHA AOMIHICMPAMUSHOI rocmuyii, Wo 3arexcums 6i0 KVAbMYPHUX, ICHOPUYHUX,
HAYIOHANbHUX, HMeSPaAYiliHux npoyecis, a MaKodCc NOemanHoCmi CMAHOBNIEHHS Npasoeoi
cucmemu KoHKpemHoi Oepoicasu. OcHO8HA Mema pooomu noseae 6 AHANI3L IMACcbKo2o 00C8Ii0y
wooo GyHKyionyeanHs aoMiHicmpamueHoi wcmuyii. s 00CASHEHHs NOCMAGIeHOl Memu
BUKOPUCMAHI PISHOMAHIMHI meopemuyti memoou. Memoo npasoeozo npocHO3y8anHs 003801U8
BUABUMU HANPAMU YOOCKOHANEHHS AOMIHICIMpamuHoi tocmuyii 8 Ykpaini. Y cmammi asmopamu
HABeO0eHO NOHAMMA Mma 0coOAUB0CMI DYHKYIOHY8AHHS aOMiHicmpamueHoi ocmuyii ¢ Imanii' 6
NUMAHHAX 3AXUCTTY NOPYULEHUX Npas, c60000 ma iHmepecié JOOUHU | 2POMAOTHUHA PILUeHHIMU,
Oisimu ma 6e30ianbHicmioo  cy0’€kmie GIAOHUX NOBHOBANCEHb, AHANIZYEMbCA cucmema ma
cmpykmypa opeatie aominicmpamuenoi tocmuyii Imanii, ix cneyianizayis, ocooausocmi po3ensioy
OesKux kamez2opiii nyOniuHO-NPABOBUX CNOPIE MA POIMENCYBAHHI OPUCOUKYIT AOMIHICMPAMUBHUX
cy0i@ ma 3a2anbHUxX Cyo0i6 Npu GUPIUEHH] OesaKUX Kamezopil AOMIHICMPAMUSHUX CHpAs,
ocobnusocmi ix posenady 6 aominicmpamugHux cyoax Imanii nepwoi ma anenayiinoi incmanyii,
nosnosaxcenns lepocaenoi Paou Imanii 6 uacmuni eupiwienns nyOaiuHO-npasosux cnopis, a
MAK0HC NOBHOBANCEHHSL KBAZICYOOBUX OpeaHie enadu Imanii, sxi 6ukonyoms Qynxyii npasocyoos
6 cghepi aominicmpamuenoi ocmuyii. Bcmanoeneno, wo aominicmpamueni cyou Imanii nadineni
NOBHOBAdCEHHAMU OYinIo8amu OianbHicmy nyoniunoi aominicmpayii. Opienmyrouucs Ha 00cio
iHWUX Kpain, 8 momy uucii Imanii, ModcHa 3p06umu BUCHOB0K, WO AKICHO N0OYO08AHA cucmeMd
AOMIHICMPAmMuHOi 10CMUYii Modce Cnpusimu 3axucmy npag 2pomadsH YKpainu, po3eumky
npaeoeoi depoicasu. Ane 8ajdcIuBo He juude OpIieHmMYeamucs Ha 3apyOixicHi Kpainu, ane U
8paxogysamu 0cooaUBOCMI NPABoeoi cucmemu Yrpainu.

KarwouoBi caoBa: ajqMmiHiCTpaTHBHI CyaH, NyONIYHO-TIPABOBI CIOpH, IyOJIYHUMIA 1HTEpeEC,
aJIMIHICTPaTUBHUM aKT, Cy0’€KT BIAAHUX TOBHOBa)KEHb, OpPraH MmyOIiyHO1 agMiHicTparii.

Anton O. Monaienko

Center for Administrative Justice Science
Kyiv Regional Center of National Academy of Law Sciences of Ukraine

Scientific Advisory Board at the Supreme Court
Kyiv, Ukraine

ITALIAN EXPERIENCE OF THE ADMINISTRATIVE JUSTICE
FUNCTIONING

Abstract. The development of administrative legal proceedings in Ukraine determines the search
for optimal ways to improve the system. Each country has its own strategy for the functioning of
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administrative justice, which depends on cultural, historical, national, integration processes, as
well as the gradual formation of the legal system of a particular state. The main purpose of the
study is to analyse the Italian experience of the administrative justice functioning. To achieve this
goal, various theoretical methods are used. The method of legal forecasting allowed to identify
areas for improvement of administrative justice in Ukraine. The author presents the concept and
features of administrative justice operation in Italy in matters of protection of violated rights,
freedoms and interests of individual and citizen by decisions, actions and omissions of the
authorities; analyses the system and structure of administrative justice in Italy, its specialisation;
features of some categories of public law disputes and delimitation of jurisdiction of administrative
courts and general courts in resolving certain categories of administrative cases, features of their
reading in administrative courts of Italy of first and appellate instance; powers of the Italian State
Council in resolving public law disputes, and powers of quasi-judicial tribunals of Italy, which
perform the functions of justice. It is revealed that the administrative courts of Italy are empowered
with the rights to assess the activities of public administration. Based on the experience of other
countries, including Italy, we can conclude that a well-built system of administrative justice can
help protect the rights of Ukrainian citizens and the rule of law. But it is important not only to
focus on foreign countries, but also to take into account the peculiarities of the legal system of
Ukraine.

Keywords: administrative courts, public law disputes, public interest, administrative regulation,
public authority, public administration body.

INTRODUCTION

The basic rights and freedoms of citizens were established in the constitutions of many
Western European countries before the middle of 19th century. This was the most
important achievement of legal thought at the time. One of the most important elements of
the modern rule of law is the institution of judicial control over the subjects of power, as
the nature of their public authority management functions in society has created the
preconditions for such control by the judiciary. In modern EU countries, the institution of
administrative justice has gone through quite complex and ambiguous stages of its
establishment. As a result, each EU country has created its own institutions for the
protection of citizens' rights, taking into account historical traditions and the needs of social
development. Control over the activities of public administration is considered to be one
of the most important elements of ensuring the rule of law, efficiency of public
administration and justice in modern society. Of particular importance is the judicial
protection of the rights, freedoms and interests of citizens from unlawful decisions, actions
or omissions of the public authorities. In most EU countries, the task of protecting citizens
from unlawful actions of the state and control over acts, actions or omissions of the public
authorities (public administration) is entrusted to the administrative justice authorities. By
interacting with citizens, bodies of authority may violate the rights, freedoms and interests
of individuals by their decisions, actions or omissions. Under these circumstances, the
administrative court is the mechanism of legal protection of the rights, freedoms and
legitimate interests of citizens violated by the bodies of authority in all cases of power and
authority abuse by the public bodies and their officials.

The study of the experience of the administrative justice of Italy is especially
relevant for Ukraine, as it perform not only the function of judicial protection of the rights,
freedoms and interests of citizens from wrongful decisions, actions or omissions of public
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authorities, but directly have authority in the separation of powers, in particular, the
administrative court of Italy participate in the development of draft regulations of the
Government of Italy, the Parliament of Italy and the President of Italy, assist them in the
exercise of their powers, perform coordinating functions, etc. The mechanisms of practical
implementation of the principle of separation of powers with the direct participation of
administrative court in Italy differ significantly from other EU countries, which have a
classic model of administrative justice. The administrative court of Italy have passed a
difficult historical path since their establishment, which preceded the creation of a united
Italian state in the 19th century, and until their implementation in the system of government
bodies established by the Republican Constitution of Italy in 1947.

The aim of the paper is to investigate the peculiarities of the functioning of
administrative courts in Italy and resolve public law disputes in certain categories, which
may be of considerable practical interest for domestic practice in the development and
amendment of current legislation of Ukraine.

1. LITERATURE REVIEW

So, according to V. B. Averyanov, administrative justice is a system of judicial bodies
(courts) that monitor compliance with the law in public administration by resolving in a
separate procedural order of public disputes emerging in connection with appeals of
individuals or legal entities to administrative authorities, local governments or their
officials [1]. J.V. Lazur notes that administrative justice is a procedure for considering and
resolving of public disputes arising in the field of administrative management between
citizens or legal entities, on the one hand, and public authorities — on the other, carried out
by judicial bodies specially created to resolve such disputes [2]. According to O. P.
Ryabchenko, administrative proceedings are regulated by the rules of administrative law,
the process of hearing by a special administrative court of a lawsuit in order to restore the
violated rights and freedoms of participants in administrative relations, as well as to
control the legality of acts and decisions of public authorities and local governments, as
well as their officials [3].

O. Kuzmenko and T. Gurzhiy present their classification of views on the concept of
“administrative justice”. They point out that there are currently three main areas according
to which it can be understood as [4]:

1) a special procedure for resolving administrative and legal disputes by courts and
other authorised state bodies. Such position in the definition of “administrative justice” is
shared, for example, by Yu. Shemshuchenko and V. Stefanyuk.

2) an independent branch of law, the purpose of which is to resolve disputes by
courts between citizens and public authorities (administration) or between the governing
bodies themselves (i.e. administrative proceedings). Such explanation of administrative
justice is offered, for example, by G. Breban;

3) not only a special type of proceedings, but also a system of specialised courts or
specialised litigation functions that carry out administrative proceedings.

V. R. Shchavinsky notes that administrative justice should be understood as a special
procedure for resolving public law disputes through a system of administrative courts
established to protect the rights, freedoms and interests of individuals, the rights and
interests of legal entities in the field of public relations [5]. O. Sergeychuk characterises
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administrative justice as a mandatory element of the system of external control over the
legality of acts of public authorities and their officials in part of their acts or actions
(omissions) that violate the statutory rights of individuals or legal entities provided by the
system judicial authorities in the prescribed administrative procedure [6].

2. MATERIALS AND METHODS

To achieve this goal, general scientific approaches were used, the concepts and features of
the administrative justice in Italy in the protection of violated rights, freedoms and interests
of individuals and citizens by decisions, actions and omissions of the public authorities.
The system and structure of the administrative court of Italy, its specialisation and features
of hearing of some categories of public law disputes, etc. are analysed with the help of
methods and ways of cognition of the object of research. To study this issue, it is necessary
to use system analysis, the methodological basis of which is based on the dialectical
method. The use of this method ensures a systematic approach to differentiation of the
jurisdiction of administrative courts and general jurisdiction courts in resolving certain
categories of administrative cases. The development of an effective theory for solving this
is the task facing the doctrine of administrative law. In turn, the solution of this problem
depends on the right goals and the right tools, which determine the complexity of the
correctness of its description. Therefore, the analysis of the special aspects of the
functioning of administrative justice in the administrative courts of Italy of the first and
appellate instance, the powers of the State Council of Italy in resolving public disputes
allows us to understand the relation between their components and their impact on the
external environment. The comparative method was used to establish the contents of the
powers of the quasi-judicial tribunals of Italy, which perform the functions of justice in the
field of administrative justice. This made it possible to study the experience of the
administrative court of Italy, which is especially relevant for modern realities of Ukraine.
In addition, the comparative method was used not only to study the function of judicial
protection of the rights, freedoms and interests of citizens from wrongful decisions, actions
or omissions of the authorities, but also to substantiate that the Italian administrative court
is involved in development of regulatory acts, and have direct authority in the system of
separation of powers.

The use of the logical-dogmatic method together with the method of hermeneutics
made it possible to determine the essence of administrative justice and some approaches
to its functioning. Thanks to this approach, the scientific basis for the study of the legal
basis of the organisation of administrative justice in Italy was determined. The outlined
scientific visions are based on the principles of scientific unity of theory and practice,
scientific objectivity, which includes the scientific results of the study, and does not make
such results dependent on other subjective or objective approaches. Dominant, in the
methodological sense, among all the above methods is the method of comparative law,
which allowed to conduct research and compare the functioning of the administrative
justice of Italy.

The method of legal forecasting provided an opportunity to identify possible areas
for improving the functioning of administrative justice in Ukraine. With the help of the
modelling method, proposals aimed at improving the functioning of Ukrainian legislation
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in the functioning of justice were forecasted and developed. The comparative method
allowed to conduct a comparative and analytical analysis of the norms of the
Administrative Law of Italy and to conclude that it is necessary to introduce this institution
in Ukraine. The method of analysis and synthesis helped to ensure the formation of basic
concepts and categories of functioning of administrative justice. Consideration of the main
approaches and various components should be based on system-structural, technological,
functional and operational approaches, which are also the basis for creating the
preconditions for the establishment of administrative justice operation. After all, the
exercise of power and the implementation of the constitutional function of protecting the
rights, freedoms and interests of citizens from wrongful decisions, actions or omissions of
the state in the face of its public bodies is the main task of administrative justice.

Logical methods, in particular inductions, deductions, generalisations, etc. were the
basis of the whole study. The use of the generalisation method allowed us to draw a general
conclusion that the exercise of power and the constitutional function of protecting the
rights, freedoms and interests of citizens from wrongful decisions, actions or omissions of
the public authorities represented by its power entities is the main task of administrative
justice, entrusted to the State Council of Italy, regional administrative tribunals and “quasi-
judicial” authorities.

3. RESULTS AND DISCUSSION
3.1 Judicial system of Italy

The administrative courts in Italy as a tool to protect the rights, freedoms and interests of
citizens from wrongful decisions, actions or omissions of public authorities and their
officials appeared during the formation and development of administrative justice in
Western Europe in early and second half of the 19th century. And in Italy, since the
establishment of the State Council of the Kingdom of Sardinia in 1831, which later became
the State Council of Italy. The administrative courts in Italy have gone through several
stages of development, which allow us to speak about the significant role of Italy in the
development of theoretical and practical approaches to the development of the institution
of administrative justice. Currently, the institute of administrative justice in Italy is a well-
developed system of legal and organisational norms and mechanisms designed to resolve
public law disputes. Although the current Italian legislation does not contain a definition
of administrative justice, this institution includes, in addition to administrative courts, a set
of other governing institutions authorised by law to hear administrative cases to resolve
various categories of public law disputes. Administrative courts play an important role in
the system of governing institutions in Italy, as they are simultaneously at the junction of
all three branches of government. First, they perform the functions of justice in
administrative cases for appeals against acts of public administration under Italian law.
Secondly, the State Council of Italy is an advisory body to the Government of Italy, which
is the appellate court in appealing against decisions of the administrative court and within
its advisory functions provides its opinion on the statutory list of bills and other regulations
requiring its assessment as expert body in the field of law. Third, the Italian State Council
participates in the exercise of legislative power, as it assists the Government in law-drafting
activities.
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Italian administrative justice has all the basic general features of administrative
justice, but in structural terms it is carried out by established administrative and courts of
general jurisdiction, individual statutory subjects of power, which will be discussed below.
Such system has also been established in other European countries: France, Spain,
Portugal. In addition, there are mixed forms where the functions of administrative justice
are performed by both courts of general jurisdiction and special administrative courts (UK,
Switzerland, Belgium). The Italian judicial system includes the Italian Constitutional
Court, general and special courts, which include administrative courts. According to
Article 102 of the Italian Constitution, justice is administered by courts of general
jurisdiction, the activities of which are governed by the Judiciary Act; no new emergency
or special courts may be established. Therefore, the administration of justice is entrusted
exclusively to courts of general jurisdiction and special courts. The status of courts of
general jurisdiction is established directly by the Constitution of Italy! and the Law “On
the Judiciary” of January 30, 1941 No. 122. Courts of general jurisdiction hear criminal
and civil cases. The system of courts of general jurisdiction includes magistracy, tribunals,
courts of appeal and cassation, juvenile courts, and supervisory courts. The system of
general courts is headed by the Italian Court of Cassation (Corte di Cassazione), which is
the highest court in civil and criminal cases and hears disputes over jurisdiction between
general courts and administrative courts. A feature of the Italian judicial system is that
public law disputes concerning appeals against acts, actions or omissions of public
administration can be heard, depending on a certain category, by both administrative courts
and general courts. The essence of the division of justice into general and administrative
in public law disputes involving public administration is the specifics of the Italian legal
system, and, above all, the existence of such concepts as legitimate interest (interesse
legittimo) and subjective right (diritto soggettivo).

The distinction between the jurisdiction of general courts and administrative courts
in appealing against acts, actions or omissions of the public administration is based on the
division of public law disputes affecting subjective rights and legitimate interests. Italian
administrative courts, including administrative courts, hear cases involving public disputes
affecting the legitimate interests of individuals, and general courts deal with their
subjective rights. Moreover, in certain cases defined by Italian law, the jurisdiction of
administrative courts extends to disputes involving public administration, affecting the
subjective rights of citizens (the so-called “exclusive jurisdiction”). At the same time,
general jurisdiction court and administrative courts are endowed with different competence
in hearing cases of appeal against acts of public administration. Courts of general
jurisdiction may terminate acts of public administration bodies due to their inconsistency
with the law. Administrative courts have the right to cancel and change them, extending
the effect of previously adopted regulations to the legal relationship heard during the trial.

If it is impossible to determine the jurisdiction of a particular case of general courts
or administrative courts, such jurisdiction is determined by the Court of Cassation of Italy.
The existence of subjective rights and legitimate interests in Italy has historical roots, as

! Constitution of Italy. (1947, December). Retrieved from
https://legalns.com/download/books/cons/italy.pdf.
?[talian Law No. 12 “On the Judiciary”. (1941, January). Retrieved from https://rm.coe.int/168070098d.
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the Law on Administrative Disputes of March 20, 1865 No. 2248 introduced the division
of powers between the judiciary and the executive branches, when courts of general
jurisdiction were empowered to hear disputes, related to the protection of civil and political
rights, and public authorities were empowered to hear all other categories of administrative
cases. The Constitution of Italy? mentions subjective rights and legitimate interests in three
articles at once (Articles 24, 103 and 113), but does not define them or indicate the
difference between them. Thus, in Italy, the legal doctrine has identified the differences
between subjective law and legitimate interest, and law enforcement practice has attributed
the specific circumstances of the case to a particular concept [7]. Subjective right belonging
to an individual is absolute and subject to protection regardless of any factors. Subjective
right is directly provided and protected by law, in respect of which all other subjects must
adhere to the established behaviour [8]. The rights that are subject to absolute protection
under Italian law include the right to life, the right to property, etc. The legitimate interest
in Italy is not subject to absolute protection, it is the pursuit of some good and its
implementation depends on another interest, the bearer of which is the public
administration. The legitimate interest implies the obligation of the public body to act in
accordance with the rules established by law and a person's right to demand compliance
with it [9-11].

In the Italian legal literature, the following examples of legitimate interests are often
cited. A citizen who participates in a public competition for a position in a public body has
a legitimate interest. Interest in this case is the pursuit of good, which is a vacant position
in this public body. The benefit in the form of a position is available to the public
administration, and its transfer to the citizen depends on his professional qualities, level of
training and other criteria on the basis of which the public administration makes a choice
in favour of a particular candidate. The citizen, therefore, has not a subjective right, but a
legitimate interest, which is at the disposal of the public administration [12]. Another
example is Article 42 of the Constitution of Italy® which gives the public administration
the right to forcibly confiscate privately owned objects in the public interest on condition
of the payment of compensation (in particular, for the purpose of constructing certain
objects for public use). The legislation in this case establishes the priority of public
interests over the right of private property. In these circumstances, the legitimate interest
of the owner, in respect of which the public administration has decided to forcibly seize
the privately owned property, is for the expropriation procedure to take place in accordance
with the law and for the public administration to fairly assess the property and pay
compensation. In all other cases, the citizen's right to private property (for example, in
relations with other citizens) is absolute, i.e. subjective right. Italian lawyers schematically
reflect the subject of the differences between legitimate interests and subjective rights in
terms of the level and form of legal protection. According to the level of protection, the
subjective right is always protected, immediately and completely regardless of the
behaviour of other subjects, and the protection of the legitimate interest is not carried out

! Ttalian Law No 2248 “On Administrative Disputes”. (1865, March). Retrieved from http://www.aca-
europe.eu/en/eurtour/i/countries/italy/italy _en.pdf.

2 Constitution of Italy. (1947, December). Retrieved from
https://legalns.com/download/books/cons/italy.pdf.

3 lbidem, 1947.
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immediately and not in full, but in connection with the implementation of public interest
by subjects of power that perform functions of public authority management [8]. The form
of protection also differs. Subjective right is subject to protection by the enforcement or
judicial authorities of compensatory or rehabilitative measures. The legitimate interest
provides for the possibility of broader protection, which allows for the possibility of
revoking a wrongful act, as well as obtaining compensation regarding the illegal actions of
public administration bodies and their officials [8].

The possibility of obtaining compensation regarding the adoption of illegal acts by a
public authority was provided for by Italian law relatively recently — after the adoption of
the law “Regulations on Administrative Justice” of July 21, 2000 No. 205*. This law added
to the jurisdiction of the administrative judiciary the power to hear all public disputes
concerning damages caused by decisions, actions or omissions of the public
administration, while previously all matters of damages were heard exclusively by general
jurisdiction courts. An important characteristic of the Italian judicial system is that it
distinguishes between proceedings in general courts and administrative courts according
to the criteria of “jurisdiction over monitoring of legality” and “material jurisdiction”. The
difference is that the court, endowed with “jurisdiction over monitoring of legality”, has
the right to hear the case only from the standpoint of application of a rule of law within the
circumstances of the case. “Material jurisdiction” provides an opportunity not only to
assess the actions of the parties in the case in terms of compliance with the law, but also to
assess the feasibility of such actions. The administrative courts of Italy, which are endowed
with “substantive jurisdiction”, in considering public law disputes between individuals and
public administration have the right to decide on the case based on the expediency of the
public administration in adopting the contested act in certain circumstances, while the
courts of general jurisdictions do not have the right to go beyond the jurisdiction to verify
legality when making a decision. And only the Italian Court of Cassation, which hears the
case as a last resort, is endowed with “substantive jurisdiction” and has the right to be
guided in its decision by the principle of the expediency of the parties' actions.

3.2 The system of administrative courts in Italy

The system of administrative justice includes both judicial and “quasi-judicial” authorities.
The judicial bodies of administrative justice of Italy include: 1) regional administrative
tribunals; 2) The State Council of Italy (heads the system of administrative justice); 3)
Council of Administrative Justice of Sicily. The “quasi-judicial” bodies of administrative
justice in Italy are the Accounting Chamber, which has certain powers to hear public
disputes in its field; provincial and regional tax commissions, which consider cases of
taxpayers to appeal the decisions of tax authorities; patent litigation commissions; public
water tribunals; regional commissioners for the liquidation of public facilities. For
example, provincial tax commissions hear cases as a first instance, which can be reviewed
by regional tax commissions. Decisions of tax commissions can be appealed in cassation
to the Court of Cassation of Italy.

The system of judicial bodies of administrative justice includes the Court of

!italian Law No 205 “Regulations on Administrative Justice”. (2000, July). Retrieved from https://eu-
ua.org/sites/default/files/inline/files/review-of-the-case-law-of-the-eu-court-of-justice-fields-covered-by-
the-association-agreement-2018.1.1.eng.pdf

°
34


https://eu-ua.org/sites/default/files/inline/files/review-of-the-case-law-of-the-eu-court-of-justice-fields-covered-by-the-association-agreement-2018.1.1.eng.pdf
https://eu-ua.org/sites/default/files/inline/files/review-of-the-case-law-of-the-eu-court-of-justice-fields-covered-by-the-association-agreement-2018.1.1.eng.pdf
https://eu-ua.org/sites/default/files/inline/files/review-of-the-case-law-of-the-eu-court-of-justice-fields-covered-by-the-association-agreement-2018.1.1.eng.pdf

Journal of the National Academy of Legal Sciences of Ukraine, Vol. 27, No. 2, 2020

Cassation of Italy. Although the Court of Cassation heads the system of general jurisdiction
courts, it has the right to set aside decisions of administrative courts on the grounds that
the administrative court has no jurisdiction regarding the decision in the case. The system
of administrative courts also includes the Presidium of Administrative Justice, a
coordinating body of judicial self-government that takes care of the status of judges of
administrative courts. In this paper special attention will be paid to the analysis of the
peculiarities of the functioning of administrative courts. Italy has a two-tier system of
administrative courts. The regional administrative tribunals are the courts of first instance,
and the Italian State Council is the body that hears appeals against decisions of the regional
administrative tribunals, which will be discussed below. In total, in Italy, twenty regional
administrative tribunals, the jurisdiction of each of them extends to the respective region,
provinces and communes within the structure of the region. The tribunals are located in
the administrative centres of the regions. In nine regions, departments have been
established outside the administrative centres of the region, which allow to consider cases
in other largest cities of the region as well. In addition, in the administrative centre of each
region several departments can operate at once, for example, in the administrative centre
of Lazio — the city of Rome — there are three departments. Despite the existence of several
departments within one regional administrative tribunal, the structure of tribunals remains
the same. All divisions of regional administrative tribunals have equal powers, and cases
are referred to them on the basis of an internal distribution, which is carried out by the
chairman of each tribunal. Each tribunal must have at least five judges in addition to the
chairman. Of all the regional administrative tribunals, only the Trentino-Alto Adige
Tribunal has a special status. An autonomous division was established in Bolzano within
the framework of this tribunal. The peculiarity of this department is that it hears all cases
of appeals against acts of public administration related to the violation of the principle of
equality of ethnolinguistic groups in the region — Italian and German. In addition, there is
a special procedure for selecting judges for this autonomous department — it must be staffed
by judges who speak both Italian and German, are attached to the autonomous department
of the city of Bolzano for the entire term of office and cannot be later transferred to other
tribunals.

The status of the State Council of Italy is that this body is not only the highest court
in the field of administrative justice, an advisory body to the Government of Italy, but also
a body that assists the President in out-of-court appeals against public administration. The
exercise of judicial and extrajudicial functions by the Italian State Council is reflected
directly in the structure of this authority. It has three judicial and three advisory
departments. Each advisory department have two heads of the department and at least nine
judges, who shall be called counsellors of state in the exercise of their powers in the State
Council, and each judicial department shall have two heads and at least twelve counsellors
of state. Councillors of the State Council and judges of regional administrative tribunals
belong to a single system of judges of administrative justice, in which counsellors of state
are the most authoritative judges with appropriate qualifications and long experience in
administrative justice. The status of administrative judges, their appointment, rights and
responsibilities are established by the law “On the structure of administrative jurisdiction
and staff of the Chancellery and subsidiary bodies of the State Council and regional
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administrative tribunals” of April 27, 1982 No.186%, which establishes an exhaustive list
of administrative judges have the right to participate in the administration of justice in
appealing against acts of public administrations: 1) the Chairman of the State Council; 2)
heads of departments of the State Council, heads of regional administrative tribunals; 3)
counsellors of state; 4) advisers of regional administrative tribunals, first referents,
referents.

The Judicial Bodies of Administrative Justice also include the Council of
Administrative Justice of the Region of Sicily. The existence of this body is mainly due to
historical reasons. The Statute of the Region of Sicily, approved by Legislative Decree of
May 15, 1946 No. 455, was adopted a year before the Constitution of Italy?, Article 23 of
which provides that the central judicial authorities of the state must have their own special
departments in the regions to address regional issues. The statute established the Council
of Administrative Justice of the Region of Sicily. After the entry into force of the Italian
Constitution in 1947, national and regional legislators decided not to abolish the Council,
but to preserve it and subsequently adapt it to the provisions of the Constitution of Italy.

Today, the Council of Administrative Justice of the Region of Sicily performs
advisory and judicial functions similar to the State Council. As an advisory body to the
Government of the Region of Sicily, the Council provides its opinion on the draft
regulations of the Government of the region. As a judicial body, the Council is a court of
appeal regarding review of the decision of the Regional Administrative Tribunal of the
Region of Sicily. Also, the Council of Administrative Justice has the right to send the case
to the State Council only in cases where there is a possibility of disagreement between the
judicial authorities of Sicily and the previously formed legal position of the State Council,
which may deviate from the previously adopted legal position. Italian doctrine and
jurisprudence treat the Council in two ways. On the one hand, it is perceived as a division
of the State Council, located outside the location of its other branches — the city of Rome
— but, on the other hand, it is an independent judiciary for the reason that judges of the
State Council are appointed. Council of Administrative Justice of Sicily, removed from the
State Council of Italy [13]. A special place in the system of administrative justice is
occupied by the Presidium of Administrative Justice, whose status is established by the
Law “On the structure of administrative jurisdiction and staff of the office and subsidiary
bodies of the State Council and regional administrative tribunals”® and is the coordinating
body of the entire administrative justice system in Italy. The Presidium of Administrative
Justice coordinates the activities of the State Council of Italy and the regional
administrative tribunals. The status of the Presidium of Administrative Justice is similar to
the status of the High Council of Magistracy, enshrined in Articles 104 and 105 of the
Constitution of Italy. In particular, the High Council of Magistracy considers issues related
to the appointment of judges to positions in general jurisdiction courts, their transfer and

! Italian Law No 186 “On the structure of administrative jurisdiction and staff of the office and subsidiary
bodies of the Council of State and regional administrative tribunals” of 27 April 1982. Retrieved from
https://www.un.org/Depts/los/LEGISLATIONANDTREATIES/STATEFILES/ITA.htm.

2 Constitution of Italy. (1947, December). Retrieved from
https://legalns.com/download/books/cons/italy.pdf.

3 Italian Law No 186 “On the structure of administrative jurisdiction and staff of the office and subsidiary
bodies of the Council of State and regional administrative tribunals”, op. cit.
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promotion, as well as the disciplinary liability of judges of general jurisdiction courts. The
Presidium of Administrative Justice exercises similar powers to the High Council of
Magistracy, but in relation to judges of administrative courts of Italy.

Among the wide range of functions of the Presidium of Administrative Justice are
the development and adoption of proposals to improve the work of the State Council of
Italy and regional administrative tribunals, inspection of offices and subsidiary bodies of
administrative courts, consideration of dismissal of administrative court judges. The
Presidium of Administrative Justice consists of the Chairman and six members of the
Italian State Council, eight judges of regional administrative tribunals and four Italian
citizens appointed by both chambers of the Italian Parliament: two members appointed by
the Chamber of Deputies and two by the Senate. These citizens must belong to the
university faculty and hold the positions of professors in the field of law or must be lawyers
with twenty years of experience.

3.3 Jurisdiction of the administrative courts of Italy

Depending on the specifics of its own legal system, each state gives the courts a certain
competence to hear cases in terms of appealing against wrongful decisions, actions or
omissions of the public authorities. The jurisdiction of courts in most European countries
is limited to the hearing of cases of compliance of public authorities’ actions with national
law. As a rule, the powers of administrative courts are limited to the possibility of
recognising an act of public administration as inconsistent with applicable law. Thus, in
France, the State Council acts as the first and last instance court on complaints about the
repeal of decrees and regulations adopted by the Prime Minister, the President of the
Republic and ministers. Article 184 of the Constitution of the Republic of Poland?
stipulates that administrative courts are created to make decisions on compliance with the
laws of public administration, decisions of local governments and regulations of local
authorities. In Italy, the jurisdiction of administrative courts provides for the invalidation
of acts of public administration, as in most European countries. At the same time, the
peculiarity of the administrative courts of Italy is that they are endowed with broader
powers, in particular, have the right to assess the appropriateness of public administration’s
actions, extend regulations to legal proceedings and rule all property issues when assessing
acts of public administration for their compliance with applicable law. In addition, in some
cases, administrative courts are endowed with powers that go beyond the protection of
citizens' rights against wrongful acts of the power entities and are aimed at the effective
functioning of the judiciary as a whole.

3.3.1 Types of jurisdiction of administrative courts

In general, the jurisdiction of the administrative courts of Italy is defined as the hearing of
public law disputes related to the legality of acts of public administrations that violate the
legitimate interests of citizens, the right to repeal this act and compensation for decisions,
actions or omissions of public administration [12]. Such competence is called “jurisdiction
to verify legality”. Its characteristic features are the general nature of hearing of all public-
law disputes concerning the protection of legitimate interests, the power to repeal acts and

! Constitution of the Republic of Poland. (1997,  April). Retrieved  from
https://www.sejm.gov.pl/prawo/konst/angielski/konl.htm.

37


https://www.sejm.gov.pl/prawo/konst/angielski/kon1.htm

Journal of the National Academy of Legal Sciences of Ukraine, Vol. 27, No. 2, 2020

resolve all issues related to compensation and restoration of property rights. In addition,
there is “exclusive jurisdiction” under which administrative courts have the right to hear
cases of violation of subjective rights by acts of public administration. “Exclusive
jurisdiction” and “substantive jurisdiction” are an exception to the statutory order of
division of cases between administrative and courts of general jurisdiction. In general,
when challenging acts of public administration, there is a “jurisdiction over monitoring of
legality”, and other types of jurisdictions occur only in cases expressly provided by law.
In addition, “exclusive jurisdiction” and “substantive jurisdiction” are characterised by the
fact that they are used only in the protection of certain legitimate interests or subjective
rights.

“Material jurisdiction” is the endowment of the administrative court with broader
powers, within which the judge has the right not only to revoke the act, but also to “replace”
it, as well as to take the necessary precautionary measures. By “replacing” an act, Italian
law implies the power of a court to extend the limits of another existing legal act of public
administration to legal relations that are the subject of legal proceedings. The legislator
does not specify what other specific measures a judge may take, which allows him to
conclude that the powers of a judge of a regional administrative tribunal and the Italian
State Council are very wide when considering a case within “material jurisdiction”, as
evidenced by many years of practice. However, it should be borne in mind that “material
jurisdiction” applies to a very limited number of administrative cases in Italy.

Three types of jurisdiction extend their effect to different legal relationships. Let us
take a closer look at each of the three types of jurisdictions. The main categories of cases
heard in the administrative courts of Italy fall under the “jurisdiction over monitoring of
legality”, under which the courts verify the legality of an act of public administration. For
administrative courts, there is no single piece of legislation that defines the list of cases
that courts hear under “jurisdiction to verify legality”. The list of issues heard by
administrative courts in the order of “jurisdiction over monitoring of legality” is contained
in a large number of regulations, many rules are referenced, and often on regulations that
are outdated and do not reflect the current state of legal relations. Thus, Article 2 of the
Law “On the Establishment of Regional Administrative Tribunals™, deals with the
competence of these judicial authorities, which contains a reference to the Royal Decree
“Adoption of a single text of laws on provincial administrative junta in the exercise of
judicial functions” of June 26, 1924 No. 1058. The provincial administrative junta has
ceased to exist since 1968. Regional administrative tribunals were created instead of junta,
but the legislator in the text of the new law only made reference to a de facto invalid act,
assigning junta powers to tribunals. In addition, since 1924, the nature of legal relations
has changed radically, and in the 21st century it is not so easy to apply the law of 1924,
adopted at a time when Italy was a monarchy and was already burdened by the fascist
dictatorship.

In this regard, courts often refer not to outdated provisions of law, but to the general
rules according to which the administrative court has the right to accept for hearing a

! Italian Law No 186 “On the structure of administrative jurisdiction and staff of the office and subsidiary
bodies of the Council of State and regional administrative tribunals” of 27 April 1982. Retrieved from
https://www.un.org/Depts/los/LEGISLATIONANDTREATIES/STATEFILES/ITA.htm.
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statement of claim to appeal against an act of public administration if it violates the
legitimate interest. The administrative court is not entitled to accept the statement of claim
for hearing only if the case is under the jurisdiction of general courts or “quasi-judicial”
authorities. The text of the laws on the State Council lists the main bodies of public
administration, whose acts can be heard in the administrative courts of Italy to verify their
legality in connection with the filing of an administrative lawsuit. Regional administrative
tribunals in Italy consider as the first instance claims for appeals against acts of power
entities: 1) community councils; 2) provincial boards; 3) mayors of communes; 3)
presidents of regions; 4) interregional public authorities (public authorities include
regional authorities, provinces, communes, any state organisations that provide medical
benefits, pension and other public services to the population); 5) territorial public
authorities of the region; 6) central public authorities. The above list does not include the
legislative bodies of the Republic and regions. Administrative courts do not have the right
to hear cases as a court of appeal against the provisions of the laws of the Republic and
regions. This follows directly from the provisions of the Constitution of Italy®. So, in
accordance with Art. 134 of the Constitution of Italy, the Constitutional Court has
jurisdiction over all disputes over the constitutionality of the laws of the Republic and
regions, which may be declared unconstitutional by a decision of the Constitutional Court.
This category of public law disputes is not subject to other types of judicial control.

With regard to the laws of the regions, the Italian Constitution provides for a special
procedure for their appealing. According to Article 127 of the Constitution, if the
Government of the Republic considers that a law passed by a regional council is outside
the competence of the region, it may raise the issue of constitutionality before the
Constitutional Court of Italy within sixty days of its publication. The provisions of Article
127 of the Italian Constitution have been developed in the legal positions of the Italian
Constitutional Court. Thus, in one of the decisions of the Constitutional Court it was noted
that the State Council has no right to consider the constitutionality of regional law in
accordance with the legislation of the Republic and thus violate the regional right to protect
its laws exclusively in the Constitutional Court. Outside the jurisdiction of administrative
courts are acts of the President of the Republic, which in their legal force are equated to
laws (legislative decrees) and which can be appealed only in the constitutional
proceedings. Other acts of the President of the Republic that require countersignature of
the competent minister or the Prime Minister are heard by administrative courts in the same
manner as acts of the Government or individual ministers, as they are responsible for
countersigned acts of the President of Italy. In addition to the list of public administration
bodies whose acts can be challenged in administrative courts, Italian law distinguishes
three other categories of cases covered by “jurisdiction over monitoring of legality”: 1)
admission of citizens to the civil service, its passage, dismissal from the civil service; 2) in
cases related to the election process — elections to communal, provincial and regional
councils; 3) in cases of refusals to issue passports.

This selective approach of the legislator, according to one of the Italian scholars A.
Trava, is caused by the importance of these cases and the specifics of the functioning of

! Constitution of Italy. (1947, December). Retrieved from
https://legalns.com/download/books/cons/italy.pdf.
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administrative courts, where the judiciary understands much better the nature of these
relationships, the nature of disputes than judges of general courts [14]. In addition, these
areas of legal relations are regulated in detail by law, there are a number of special laws on
these issues. The Law “On the Establishment of Regional Administrative Tribunals™! in
relation to these categories of cases contains a reference to the fact that regional
administrative tribunals when considering these disputes should be guided, first of all, by
special legislation governing these issues. When exercising “jurisdiction over monitoring
of legality”, regional administrative tribunals may hear cases concerning acts of public
administration that contradict the current legislation, as well as those acts adopted by a
subject of power that does not have the competence to adopt them. In the first case, the
tribunal revokes the contested act in whole or in part. In the second case, the administrative
regional tribunal is empowered to revoke the contested act altogether and to indicate to the
plaintiff another public body empowered to consider such matters. This is the main
difference between administrative and courts of general jurisdiction. The latter —in case of
violation of subjective rights — only have the right to invalidate the regulation and suspend
its effect. The procedure for determining “exclusive jurisdiction” is fundamentally
different from “jurisdiction over monitoring of legality”. “Exclusive jurisdiction” of
administrative courts is considered to be all categories of administrative cases that do not
fall within the competence of courts of general jurisdiction over monitoring of legality of
public administration’s acts. Administrative courts are empowered to monitor the legality
of public administration’s acts that violate the subjective rights of citizens, in accordance
with the law. Among the regulations that have given administrative courts the competence
to monitor the legality of acts that violate subjective rights, we can mention the Legislative
Decree “On new provisions on the organisation of labour and labour relations in public
administrations, jurisdiction in labour disputes, administrative jurisdiction, issued pursuant
to Article 4 of the Law of 15 March 1997 No. 59 of 31 March 1998 No. 80, Legislative
Decree “On New Provisions on the Organisation of Labour and Labour Relations in Public
Administrations, Jurisdiction in Labour Disputes, Administrative Jurisdiction” of March
30, 2001 No. 165, as well as the Law “Regulations in the field of administrative justice”
of July 21, 2000 No. 2052,

Among the objectives of “exclusive jurisdiction” of administrative courts, the most
important are:

1) hearing of cases on appealing against acts of public administration regarding
vacancy filling and passing of civil service;

2) monitoring of the legality of acts of public administration on the provision of
public services, the list of which includes state lending and insurance, state property,
provision of medicine, transport services, telecommunications, electricity, gas services.

3) hearing of all cases related to acts of public administration in the field of

! Italian Law No 186 “On the structure of administrative jurisdiction and staff of the office and subsidiary
bodies of the Council of State and regional administrative tribunals” of 27 April 1982. Retrieved from
https://www.un.org/Depts/los/LEGISLATIONANDTREATIES/STATEFILES/ITA.htm.

2 Legislative Decree “On New Provisions on the Organization of Labor and Labor Relations in Public
Administrations, Jurisdiction in Labor Disputes, Administrative Jurisdiction, Issued pursuant to Article 4 of
the Law of  March 15, 1997 No. 59”. (1998, March). Retrieved from
https://www.un.org/Depts/los/LEGISLATIONANDTREATIES/STATEFILES/ITA.htm.
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construction and urban planning.

The “exclusive jurisdiction” of administrative courts is primarily determined by
Article 27 of the Unified Text of Laws on the State Council, which contains a list of cases
that should generally be heard in courts of general jurisdiction, but due to their specifics
were removed from their jurisdiction and transferred to administrative courts. This
category of administrative cases includes, in particular, cases of appeals against acts: 1)
the establishment of the boundaries of communes or provinces; 2) in respect of road
consortia, the activities of which affect the territory of several provinces; 3) on the refusal
of the public administration to protect the rights of legal entities; 4) on the functioning of
companies engaged in hydraulic works, the activities of which are provided by the state
with the assistance of provincial authorities and interested organisations; 5) on the
classification of provincial and municipal roads.

In contrast to “exclusive jurisdiction”, “material jurisdiction”, which allows the court
to proceed from the expediency of a decision made by a public administration, tends to
lose its significance over the years. In fact, the list of issues decided by administrative
courts “on the merits” is reduced to a few articles of the Unified Text of Laws on the State
Council and the Law “On the Establishment of Regional Administrative Tribunals”. Cases
that have retained significance and are heard by administrative courts in the order of
“material jurisdiction” include appeals against regulations:

1) on allowing or prohibiting the creation of public charitable and educational
institutions;

2) on merger, division, transformation, creation of consortia or other business
associations with the participation of public administration, public institutions, as well as
institutions equated to them;

3) on hospitalisation of disabled people;

4) regarding support of the mentally ill;

5) the prefect to take measures to regulate or prohibit the activities of harmful
industries.

“Material jurisdiction” also extends to the hearing of regulations issued by the
mayors of communes on public safety, construction, local police and hygiene. According
to the law “On the establishment of regional administrative tribunals”, the administrative
court may: cancel the act due to its inconsistency with the law; replace it in whole or in
part with another act; oblige the public administration to reimburse the damage or pay the
debt incurred before the plaintiff in connection with the adoption of a legal act, which was
invalidated by a court of law. The possibility of “changing” the contested legal act is the
possibility of the administrative court to extend the application of a similar existing act of
public administration to the disputed legal relationship. The administrative court also has
the right to invalidate the part of the contested regulation and to indicate the special
conditions of validity of the uncanceled part of the same act. “Material jurisdiction” is
considered in Italian doctrine as a restriction on the power of public administration [15].

3.3.2 Hearing of cases in the administrative courts of Italy of the first and appellate
instances

The legal rules governing the procedure of administrative trial in the administrative courts
of Italy are fragmented, as they are contained in a number of legislative acts. Hearing of
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cases in administrative courts is regulated primarily by the Italian Code of Civil Procedure.
All special norms that establish the peculiarities of the procedure for hearing of
administrative cases in administrative courts are contained in the Unified text of the laws
on the State Council and the law “On the establishment of regional administrative
tribunals”. Many provisions of the Unified Text of Laws on the State Council extend their
effect not only to the procedure of hearing of cases in the State Council, but also to the
administrative procedures that exist within the process in the regional administrative
tribunals. These regulations contain a large number of procedural rules. More than half of
the norms of the law “On the Establishment of Regional Administrative Tribunals™ are
procedural norms. The regulation of procedural issues is thus not fully systematic, but at
the same time very detailed, which certainly contributes to the lawful, fair and impartial
judicial protection of human and civil rights.

When hearing cases of appeal against an act of public administration, the
administrative court determines the existence of conditions under which it has the right to
accept the statement of claim for proceedings. First, it is permissible only to appeal against
acts of public administration that establish or terminate certain legal relations. In the
absence of an indication of a specific act in the statement of claim, the court refuses to
accept the statement of claim because the subject of the appeal is missing. The act of public
administration can be expressed in its omission or so-called “silence”. Thus, according to
Article 21 of the Law “On the Establishment of Regional Administrative Tribunals™! a
statement of claim aimed at challenging the “silence” of the public administration at the
request of the applicant must be heard in court within 30 days (so-called “claims against
omission of the public administration”). Such claims are heard by the court in a simplified
manner within a reduced period of thirty days. Second, the act of public administration
must be an expression of the will of the public administration. Finally, both final and non-
final decisions of the public administration can be appealed in administrative courts. A
decision that has been appealed by a person out of court to a higher instance and in the
order of which a higher instance has not yet made a decision is considered incomplete. The
parties to the case by the administrative court are, as a rule, the public administration and
a natural or legal person as a bearer of a legitimate interest. A body of public administration
has the right to appeal in court an act of another body of public administration, if this act,
in the opinion of its officials, limits its powers or otherwise violates the law. The defendant
is always a body of public administration.

The legislation provides for the possibility of involving in the trial of third parties
directly interested in the results of the administrative case. These include those who make
and do not make independent claims on the subject matter of the dispute, if the court finds
that the judgment may affect the rights and obligations of those who are not parties to the
case. As an example of an interested person, we can cite the winner of a public competition,
when the final decision of the public administration on the results of the competition is
appealed by the person who lost it. In addition, any person interested in the process may
take part in it if the court also finds that the review procedure affects the interests of the

! Italian Law No 186 “On the structure of administrative jurisdiction and staff of the office and subsidiary
bodies of the Council of State and regional administrative tribunals” of 27 April 1982. Retrieved from
https://www.un.org/Depts/los/LEGISLATIONANDTREATIES/STATEFILES/ITA.htm.
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person. In the first instance, the administrative case of appealing the act of public
administration is considered in the regional administrative tribunal. The Law “On the
Establishment of Regional Administrative Tribunals” regulates in detail the jurisdiction of
cases and their distribution between regional administrative tribunals.

There are three criteria for delimitation of jurisdiction: 1) according to the location
of the public administration that issued the contested act; 2) within the scope of the act of
public administration; 3) at the place of civil service by a civil servant in regarding whom
the contested act was issued. According to the criterion of location of the body of public
administration that issued the act, the administrative case is considered in the regional
tribunal of the region in whose territory such body of public administration exercises its
powers. If the act extends its effect to more than one area, the competent tribunal is the
tribunal in whose territory the body of public administration that issued the act is located.
In the event that the act extends to the entire territory of Italy, the competent court is the
regional administrative tribunal of the region of Lazio, located in the city of Rome.
According to the scope of the act, there are two possibilities for determining jurisdiction.
The court of a particular region may be considered competent when the act extends its
effect only to the territory of that region; if the act extends to two or more regions, the
regional administrative court of Lazio will be competent. The third criterion for
distinguishing administrative cases applies only to public law disputes involving civil
servants who defend their legitimate interests in court. A statement of claim may be filed
by civil servants in the court of the region in whose territory the public administration body
is located. In cases with inter-region or central bodies of public administration, the
administrative case will be subject to the regional administrative tribunal of the Lazio
region. At the same time, the defendant or any other participant in the proceedings has the
right to demand recognition of the jurisdiction of the court. In this case, the person submits
a request for consideration of the issue of jurisdiction to the State Council, and must
reasonably indicate in which court, in his opinion, the case should be considered. The
petition shall be filed no later than twenty days from the beginning of the proceedings or
may be filed at a later date, when the territorial jurisdiction of the case will be revealed as
a result of the submitted documents, of which the party filing was unaware. The petition
cannot be submitted at the stage of decision-making by the court in an administrative case.

If all parties agree to the request to transfer the administrative case to another
regional administrative tribunal, the chairman of the tribunal shall refer the case to another
court and notify the parties, who shall apply to that court within twenty days of receiving
notice of the transfer to another court. In other cases, the court makes a decision to deny
the petition or to transfer the case to the State Council for further determination of
jurisdiction. The decision of the Italian State Council regarding the jurisdiction of an
administrative case is binding on the regional administrative tribunals. If the State Council
satisfies the request to postpone the case in another court, the plaintiff may send a statement
of claim to the territorially competent regional administrative tribunal within thirty days
from the date of the request satisfaction.

The Law “On the Establishment of Regional Administrative Tribunals™!

pays special

! Italian Law No 186 “On the structure of administrative jurisdiction and staff of the office and subsidiary
bodies of the Council of State and regional administrative tribunals” of 27 April 1982. Retrieved from
https://www.un.org/Depts/los/LEGISLATIONANDTREATIES/STATEFILES/ITA.htm.
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attention to the issue of distribution of cases between departments of one regional
administrative tribunal, which has already accepted the claim. The chairman of the tribunal
distributes cases between departments located both in the administrative centre of the
region and in other cities of the region. The party to the case, considering that the statement
of claim should be considered by the regional administrative tribunal located in the
administrative centre of the region, should submit to the court in this case its objections.
The head of the regional administrative tribunal investigates the objections, hears the
parties to the case and issues an order that is not subject to appeal. In any case, the fact that
the decision was made by a regional administrative tribunal located in the administrative
centre of the region or located in another city may not be grounds for reconsideration of
the administrative case. One of the key powers of the administrative court in handling the
case is the ability to take measures to secure the claim. The administrative court, as well
as the court of general jurisdiction, has the right to apply such measures to secure the claim
as, for example, prohibiting the defendant or other persons to take certain actions in relation
to the subject matter of the dispute. In addition, the administrative court is empowered to
suspend the contested act of the public administration body until the moment of its decision
in the administrative case and the closure of the proceedings. The plaintiff has the right to
demand that measures be taken to secure the claim in connection with great damage and/or
irreparable negative consequences caused by the adoption of an action or omission of a
public administration body at the time of court proceedings, such as a court decision
prohibiting payment. Measures to secure the claim are regulated in detail by the Law “On
the Establishment of Regional Administrative Tribunals™. Italian law also regulates the
application of temporary precautionary measures by a court. These are the cases when, in
case of extreme necessity, at the request of the plaintiff, the administrative court decides
on the immediate entry into force of measures to ensure a temporary claim. After hearing
the motions of one of the parties to the case to take measures to secure the claim, the
regional administrative tribunal may order hearing of the administrative case on the merits.
If the public administration body does not implement the preventive measures established
by the court or partially implements them, the interested party may submit a request to the
regional administrative tribunal to take action by the tribunal to implement preventive
measures. The regional administrative tribunal has the right to intervene in the
implementation of preventive measures to ensure the claim, indicating the procedure for
their implementation. Italian law also regulates in sufficient detail and clearly the
submission of evidence by the parties in an administrative case. They shall be filed within
twenty days following the filing of the statement of claim, by the body that issued the
contested act, and by other interested persons. The main evidence is documentary. The
Italian doctrine assumes that individuals cannot be required to present evidence which they
are unable to do. Documents, explanations of public authorities, etc. are recognised by law
as admissible evidence in Italy. The procedure of hearing of the case in the administrative
court provides for the possibility of cancellation by the public administration of the
contested act during the trial before the beginning of consideration of the administrative

! Italian Law No 186 “On the structure of administrative jurisdiction and staff of the office and subsidiary
bodies of the Council of State and regional administrative tribunals” of 27 April 1982. Retrieved from
https://www.un.org/Depts/los/LEGISLATIONANDTREATIES/STATEFILES/ITA.htm.
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case. If during this period the public administration body cancels the contested act or brings
it in line with the requirements of current legislation, the regional administrative tribunal
closes the proceedings and distributes the costs between the parties in the administrative
process. It is necessary to stipulate separately the terms of hearing of the case of claim by
the administrative court. One of the main problems of the Italian judicial system is the
unreasonable length of proceedings in court, which goes beyond reasonable time limits for
hearing [16]. Italian law does not set a deadline for hearing of the case of claim and
decision-making on it. Only the deadline for the beginning of the discussion of the
statement of claim in court is set — two years from the moment of filing the statement of
claim in court. The court itself may, at its discretion, postpone the commencement of
proceedings within the specified period [17]. It is considered that the plaintiff withdraws
his claim in the event that no proceedings take place within two years. Thus, only the
agreement of the date of hearing can take two years, and the process itself can be stretched
even longer. Shortened terms of hearing of the statement of claim are established only for
a certain category of administrative cases. In this case, all procedural deadlines are reduced
by half, including the appointment of the start date of the administrative case [18-20]. This
category includes administrative cases related to decisions on the formation and operation
of local governments, surety procedures for the design of buildings, distribution and
execution of works of public importance, as well as decisions on the forcible seizure of
land for public use.

The State Council is the appellate instance when considering administrative cases on
appeals against acts of public administration. In exceptional cases, the State Council hears
cases as the first and only instance. This occurs when appealing against acts of public
administration related to the enforcement of decisions of general courts, when the
execution of a court decision is entrusted to the central or public administration bodies of
an interregional nature. The State Council also hears cases of special importance as the
first instance, which are sent from the regional administrative tribunals to the State Council
on the initiative of the Italian Government and with the consent of the parties to the
proceedings. The procedure for hearing of administrative cases by the State Council as a
first instance is similar to the procedure for hearing of administrative cases by regional
administrative tribunals.

The main function of the State Council of Italy is to investigate appeals against
decisions of regional administrative tribunals. An appeal against a court decision shall be
filed within sixty days from the date of this decision by the regional administrative tribunal,
and in disputes in cases related to the election process — within twenty days. Filing an
appeal does not suspend the decision of the regional administrative tribunal, as the latter
comes into force from the moment of adoption. Only upon hearing of the appeal may the
decision of the regional administrative tribunal be reconsidered. However, in the presence
of a petition and in case of possible serious consequences in connection with the execution
of the decision of the regional administrative tribunal, the Italian State Council has the
right to suspend the decision of the court of first instance until the end of the appeal. The
process of reviewing an appeal by the State Council against a court decision is as simplified
as possible. On the appointed date for the discussion of the appeal, the responsible
counsellor of state shall publicly announce the prepared report on the administrative case.
Decisions of the State Council are made by approving them by an absolute majority of
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votes of state advisers of the department that investigates the administrative case. Advisers
who have previously expressed their position regarding the advisory department on an
issue that forms the subject of an appeal in an administrative case may not participate in
decision-making and voting. Thus, counsellors of state who took part in the procedure of
discussion by the State Council of the government bill, which was later adopted and
became the subject of appeal in the State Council of Italy, are excluded from participation
in the process.

The State Council of Italy may, by its decision on the outcome of the appeal, satisfy
the appeal or refuse to satisfy it. Upon satisfaction of the appeal, the State Council may act
of the public administration or return the administrative case for a new examination to the
regional administrative tribunal. The case may be remanded only if the Italian State
Council overturns the decision due to a violation of procedural law committed by the court
of first instance, or if the regional administrative tribunal erroneously found no powers to
investigate an administrative case.

CONCLUSIONS

The jurisdiction of administrative justice bodies is complex. The delimitation of
competence between different bodies of administrative justice directly by the norms of the
Constitution of Italy has avoided jurisdictional disputes between these authorities. In
addition, the determination of the jurisdiction of public-law disputes by the bodies of
administrative justice is determined by a number of legal acts of Italy. The main criterion
for determining the jurisdiction of administrative courts is to appeal the act of public
administration in violation of the legitimate interest. However, the current legislation of
Italy establishes numerous exceptions to this rule, in many areas of legal relations there is
a specificity of determining the jurisdiction of administrative cases.

The system of judicial bodies of administrative justice, the procedure of hearing of
administrative cases of different categories, the legal status of “quasi-judicial” bodies of
administrative justice, which are endowed by law with certain functions of justice, but
which are not judicial authorities, were also defined. Exercise of power and fulfilment of
the constitutional function of protection of rights, freedoms and interests of citizens from
illegal decisions, actions or omissions of the state represented by its power entities is the
main task of administrative justice, which is entrusted to the Italian State Council, regional
administrative tribunals and “quasi-judicial” authorities. The division of jurisdiction
between “quasi-judicial” bodies of administrative justice, administrative and courts of
general jurisdiction was also determined, which allowed to clearly delineate the
competence of different courts in order to most effectively protect the rights, freedoms and
interests of individual and citizen.
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JAmutpo BacuniaboBuu JIyk’sinoB, Ineca Anaroaiisaa Lllymiino,
Mapis OnexcanapiBaa Jlykanb

Kadgheopa misicnapoonozo npusamnozo npasa ma nopieHsaibHO20 NPABO3HABCIEA
Hayionanvnuil opuouunuii ynisepcumem imeni HApociasa Myopozo
Xaprkie, Ykpaina

KOJIBBIMHE PET'YJIIOBAHHSI TPAHCKOPJIOHHOI'O
CIHHAIKYBAHHA ABTOPCHKUX IIPAB

AHoTauisi. Cnadxygamms € 00HUM i3 NPABOBUX 3ac00i6 AKI 3abe3neuyioms ehekmuHy peanizayiio
A8MOPCHKUX NPAG, MOMY 3AXUCH IHMePecie cnaokooasyie ma iXHix npagoOHACMYNHUKIE Y Cnpagax
MPAHCKOPOOHHO20 XAPAKMEPY € BANCTUBUM 3AGOAHHAM MINCHAPOOHO2O NPUSBATNHO20 NpPABA.
Cyuacnui HayionanbHi cucmemu cnaoko8o20 ma agmopcbKo20 npasa QyHKYionyIoms He3anedcHo.
Buacnioox enaugy exkOHOMIYHUX, NOAIMUYHUX MA COYIOKYAbMYPHUX (Dakmopie YHigikayis
MamepianbHO-NPAGoBUX HOPM YUX 2ay3ell MATOUMOBIPHA, MOMY KOMIIUHULL MEMOO pe2yni08anHs
3AMUMAEMbC NAHIBHUM V Yitl chepl. Y cmammi euceimieni 0CHO8HI npobiemu KONi3itiHO20
pe2ynioeants mpaHckOpOOHHO20 CNAOKYBAHHS A8MOPCLKUX NPAs Ma 3anponoHo8ani nioxoou 0o ix
nooonanus. Aemopu npudiisioms yeazy mMaxkum NUMAHHAM SK. QOpMU NpOAsy [HO3EMHO20
enemMenmy y GIOHOCUHAX CHAOKYBAHMA AGMOPCLKUX Npas, NpodiemMam  pOo3MediCy8aHHs.
IHMeneKmyanbHo20 ma Ccnaoko8o2co CMAmymis; O0COOAUBOCMAM 3ACMOCYBAHHA KONIZIUHOT
NpuUe sI3KU «3aKOH KPAiHU 3aXUCMyy»; NPUHYURY mepumopianbhocmi ma oeskum inuwium. Ha ocnosi
npoBedeH020 aHaNi3y, poOUMbCA BUCHOBOK, WO NIONOPAOKYBAHHS KIHOYOBUX NUMAHb CNAOKYBAHHS
aA6MOPCHKUX NPAG KOJIZIUHUM NPABUIAM IHMENEKMYAIbHO20 CIMAMYmy ROWUPIOE HA Yi GIOHOCUHU
NPUHYUNn mepumopianpHocmi ma nompedy y ix MynvmuHayioHatbHoMy 3axucmi. Y cmammi
niOompuMyemocsi OyMKA HAYKOBYIS, AKI nid0aromes Kpumuyi KOHYenyilo mepumopiaibHOCmi y
NUMAHHAX OXOPOHU ABMOPCLKUX NpaAs, 006800amb ii neeghexmuenicmo. Hanpuxinyi podbomu
BUCTIOBTIOEMBCS OYMKA NPO Me, WO IHCMPYMEHMAaPIt MIXCHAPOOHO20 NPUBAMHO20 NPABA 00360I5€
sUKOpucmamu 2Hy4Ki nioxoou i He Cmasumu 3HaK PiGHOCMI MIJIC ABMOPCLKUM NPABOM, WO Oilbule
nog’sA3ane 3 NePCOHATLHUM CIAmyCoM, ma npasamu RPOMUCTIOB0I 8AACHOCHI, CAPAMOBAHUMU HA
00csACHeN s KoMepyiiHux inmepecis. binbwioi enyukocmi nponoHyemocs 00CASHymu 3d paxyHoOK
Odemanizayii 006cs2i6 KOMZIUHUX HOPM MA BCMAHOBNEHHS CUCHEMU KOMIZIUHUX NPU8 30K, AKI
003601mb 0Opamu nPaso, saxe Oilbuie nog A3ane 3 00CMABUHAM CNPABU.

KuirouoBi cioBa: MibKHApO/IHE IPUBATHE MTPABO, CIIAJKOBUHN CTATyT, IHTEJIEKTyalbHUH cTaTyT, lex
loci protectionis, TepUTOPiaIbHICTB.
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CONFLICT OF LAW REGULATION IN CROSS-BORDER
COPYRIGHT INHERITANCE

Abstract. Inheritance is one of the legal means that ensure the effective implementation of
copyright, therefore the protection of the interests of testators and their successors in cross-border
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matters is an important task of international private law. Modern national systems of inheritance
and copyright operate independently. Due to the influence of economic, political and socio-cultural
factors, the unification of substantive law of these industries is unlikely, so the conflict of law
method of regulation remains dominant in this area. The paper highlights the main problems of
conflict of law regulation of cross-border copyright inheritance and offers approaches to
overcoming them. The authors address such issues as forms of manifestation of a foreign element
in the relations of copyright inheritance; problems of distinguishing between intellectual and
inheritance statutes; features of the application of the point of contact lex loci protectionis; the
principle of territoriality, etc. Based on the analysis, it is concluded that the subordination of key
issues of copyright inheritance to the conflict rules of the intellectual statute extends the principle
of territoriality to these relations and necessitates multinational protection of these relations. The
paper supports the opinion of scholars who criticise the concept of territoriality in matters of
copyright protection, proving its ineffectiveness. Ultimately, the authors suggest that the tools of
private international law allow for flexible approaches and do not equate copyright, which is more
related to personal status, and industrial property rights, aimed at achieving commercial interests.
It is proposed to achieve greater flexibility by detailing the scope of the conflict of law rules and
establishing a system of conflict bindings, which will allow to choose the law that is more related
to the circumstances of the case.

Keywords: international private law, inheritance statute, intellectual statute, lex loci protectionis,
territoriality.

INTRODUCTION

The rapid development of communication technologies, freedom of movement of goods
and services radically change the forms of creation and use of the results of human
intellectual activity. In the EU, USA, Japan, and South Korea, the profitability of the so-
called intellectual-spending industries is growing rapidly and currently they constitute the
main part of foreign trade of these countries [1], therefore some countries and the
international community at large should strive to stimulate creativity and create legal
conditions for the effective implementation and protection of intellectual rights of citizens.

One of the legal means that ensures the effective exercise of these rights is the ability
to testate copyright to descendants and have confidence in the protection of intangible and
exclusive rights mortis causa. But to ensure a high level of guarantees in the era of
globalisation and technological revolutions is quite difficult, especially considering the
intangibility of copyright, which determines many complex legal issues. Nowadays, the
main role in copyright protection is played by the system of international agreements
administered by the World Intellectual Property Organisation. The provisions and
standards established by international treaties generally create conditions for cross-border
exchange of creative results, but they do not overcome the so-called territorial nature of
intellectual property rights. International agreements can only minimise the negative
consequences of the territorial nature of intellectual property rights: to ensure access of
foreigners to national legal protection systems, to guarantee minimum standards of
protection, to reduce material or time costs in the registration of rights in several countries,
etc. [2]. Therewith, national legal systems of copyright protection function independently
of each other, and the domestic legislation of countries contains conceptual differences.
National systems of inheritance law, which is one of the most conservative branches of
private law and is significantly influenced by socio-cultural, socio-economic, and religious
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factors, also function independently, therefore unification in this area is unlikely in the near
future. The unwillingness of the vast majority of countries to unify and harmonise
inheritance law clearly illustrates the state of accession to the Hague Convention on the
Law Applicable to Inheritance of the Deceased of 1 August 1989, which has so far been
signed by only four countries: Argentina, the Netherlands, Luxembourg, and Switzerland,
and ratified only by the Netherlands®.

When in practice emerges the matter of inheritance of copyrights abroad, scholars
are faced with the intersection of such complex legal relations as inheritance and copyright,
as well as with the presence of a foreign element in their actual composition. In such
situations, it is impossible to overcome the labyrinths of various legal systems and complex
conflict of law issues without prior analysis of such fundamental matters as the multiplicity
of statutes, the territorial nature of intellectual property rights, the qualification of conflict
rules, etc. The problem of cross-border inheritance of copyright, as well as intellectual
property rights in general, has not been the subject of comprehensive research by domestic
and foreign lawyers. Some aspects of this subject were studied in the papers of leading
Ukrainian scientists A. Dovhert [2], O. Orliuk [3]; at the dissertation level, certain issues
were studied in the papers of O. Karmaz [4], S. Butnik-Siverskyi [5], Ye. Beltiukova [6],
etc. Among modern foreign researchers, P. Goldstein and B. Hugenholz [7] should be
mentioned, a group of specialists from the Max Planck Institute for Comparative and
International Private Law, headed by prof. Yu. Bazedov [8], including A. Dutta, M.
Fornaiser, A. Kur and others, and Russian scientists V. Dozortsev [9], S. Krupko [10], O.
Lutkov [11]. These studies are mainly focused on the international legal regulation of
copyright and copyright law in individual states, individual papers in international
inheritance law have a general theoretical, regional, or comparative focus, but the problem
of choosing the law applicable to the relations outlined above obtained next to no coverage.

The purpose of this paper is to highlight the main problems of conflict regulation of
cross-border copyright inheritance at the national and international levels and to try to
identify the most effective approaches to overcoming them from the standpoint of de lege
ferenda.

1. MATERIALS AND METHODS

The general methodological framework of this study was the dialectical-materialist method
of scientific knowledge, which allowed to study the conflict of law regulation of cross-
border copyright inheritance in its inseparable connection with other legal institutions,
based on the case law of different countries. The authors used general scientific research
methods, such as analysis and synthesis of doctrinal, statutory, and law enforcement
materials; systematisation of scientific and practical approaches to the studied problems;
structural and functional approach to clarifying the features of the forms of legal regulation
of cross-border inheritance relations. Comparative analysis was performed for provisions
of international agreements comparable in the field of regulation, for acts of legislation of
individual states and the European Union, decisions of national courts in identical cases,
as well as conflict of law principles of non-state regulators, typical and unique approaches

1 Official site of the Hague Conference on Private International Law. Retrieved from
https://www.hcch.net/en/instruments/conventions/status-table/?cid=62
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to the legal regulation of cross-border inheritance of copyright were identified, and
tendencies in rule-making were identified in the given subject matter.

Special legal methods of cognition were applied in the study. In particular, the
historical legal method was used to study the evolution of scientific concepts of copyright
and the principle of territorial protection of intellectual property rights; method of
systematic interpretation of legal provisions was used to identify the features of intellectual
and inheritance statutes in private international law, textual analysis of the scope and points
of contact of rules governing the choice of law in inheritance and intellectual property
relations complicated by foreign elements. To summarise the results of modern scientific
achievements, the papers of Ukrainian and foreign scholars were analysed, special
attention was paid to current dissertation research on the problems of conflict regulation
of inheritance relations and intellectual property rights of Ukrainian law schools. The
articles of the author's team of the Max Planck Institute for Comparative and International
Private Law, which cover the problems of intellectual property law in the context of
globalisation and expert opinions on draft EU legislation on the unification of inheritance
and tort law; a monograph by Professor Paul Goldstein, Professor at Stanford University
and Adviser to the European Commission on Intellectual Property Rights, Professor Bernt
Hugenholz of the University of Amsterdam, on contemporary issues of substantive and
conflict regulation of international copyright law, including overcoming copyright
protection issues. The paper pays considerable attention to the analysis of regulations of
foreign countries, including the United States, Germany, Great Britain, Canada, France,
Italy, etc. Crucial to the subject matter was the study of EU regulations, i.e. EU Regulation
No 650/2012 of 4 July 2012 “on jurisdiction, applicable law, recognition and enforcement
of decisions and acceptance and enforcement of authentic instruments in matters of
succession and on the creation of a European Certificate of Succession” (Rome 1V)* and
EU Regulation No 864/2007 of 11 July 2007 “On the law applicable to non-contractual
obligations” (Rome IT)2.

Without touching on the fundamental aspects of the reform of international
copyright, the paper focuses on such issues as forms of manifestation of a foreign element
in the relations of copyright inheritance; problems of distinguishing between intellectual
and hereditary statutes; features of the application of the point of contact lex loci
protectionis; prospects for weakening the principle of territoriality in the settlement of
cross-border inheritance of copyright, etc. It should also be noted that the format of this
paper does not allow to describe all the problems that arise in this area; therefore, the study
concerns the inheritance of only copyrights that do not require registration or compliance
with other formalities.

! Regulation (EU) No 650/2012 of the European Parliament and of the Council of 4 July 2012 on jurisdiction,
applicable law, recognition and enforcement of decisions and acceptance and enforcement of authentic
instruments in matters of succession and on the creation of a European Certificate of Succession. (2012,
July). URL: http://data.europa.eu/eli/reg/2012/650/0j.

2 Regulation (EC) No 864/2007 of the European Parliament and of the Council of 11 July 2007 on the law
applicable to non-contractual obligations (Rome II). (2007, July). URL: https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=0J:L:2007:199:TOC

°
52


http://data.europa.eu/eli/reg/2012/650/oj
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=OJ:L:2007:199:TOC
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=OJ:L:2007:199:TOC

Journal of the National Academy of Legal Sciences of Ukraine, Vol. 27, No. 2, 2020

2. RESULTS AND DISCUSSION

Inheritance of intellectual property rights has been developing for more than three hundred
years. Lawyers of the 18th and 19th centuries considered the subjective right to literary
and artistic works to be a real right, and in the same way it passed to heirs. The heirs had
the opportunity to dispose of their work with the same freedom as the author: to republish,
cede to another person, make changes, remove, etc. The freedom of the heir could be
limited by a will and some mandatory rules of civil legislation [12]. A new order of
inheritance has started taking shape only at the beginning of the 20th century, when the
theory of exclusive rights and the theory of moral rights were gradually developed. Until
the end of the last century, disputes related to cross-border copyright inheritance were
isolated, but with the development of the technological environment, growing demand for
intelligent products, with the emergence of new forms of turnover, the exclusive rights of
authors began to be considered as highly profitable assets.

Stable profitability of commercial use of copyright and the availability of legal
protection mechanisms have led to an increase in the number of litigation and cases in
notarial and legal practice, as the heirs of famous artists are actively defending their rights
around the world. To date, U.S. courts have heard cases of copyright inheritance for the
song “Happy Birthday to You”, which generates more than 2 million US dollars in royalties
per year [13]. Litigation continues over the heirs of world-renowned painting geniuses, as
copyright to works of Pablo Picasso expire in 2043, Henri Matisse — in 2024, and Auguste
Renoir (co-authored with Spanish sculptor Richard Gino) — in 2043. Ukraine also has
several cases related to the inheritance of copyright and their protection by heirs both
within the country and in foreign jurisdictions. Among the most resonant is the case of
copying without permission of the heirs of the painting "Rat on the Road" by the famous
Ukrainian artist Maria Pryimachenko. An exact copy of fragments of this painting was
placed on the fuselage of FinAir as a design work of the Finnish company "Marimekko",
which became the basis for a copyright claim [14]. No less famous is the precedent with
the porcelain statuette "Sitting Ballerina” by Ukrainian master Oksana Zhnikrup,
reproduced by an American artist J. Koonsin in an installation in front of the Rockefeller
Centre in New York without reference to the author of the original work of art [15]. In both
cases, the rights of the heirs were protected and the personal non-proprietary rights of the
authors were restored. However, for the most part, heirs do not have information about the
infringement of their rights abroad, or are unable to properly protect them due to the
complexity of procedures, differences and gaps in national legislation, unregulated forms
of copyright exploitation in the digital environment, etc.

The specific feature of copyright inheritance is that its object constitutes a set of
rights to the object, not the object itself. According to the general rule of the continental
legal tradition, only the property (exclusive) rights of the authors are inherited — the right
to use the work and the permission or prohibition to use the work. The moral rights of the
author are inalienable and are not inherited, but the heirs have the right to protect the
authorship of the work from encroachment that may damage the honour and reputation of
the author. At present, it is especially important to guarantee authors and their heirs the
exclusive right to grant permission for any distribution of works to the general public
through wired or non-wired means of communication, to protect the right to inviolability
and integrity of works published on the Internet.
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2.1 Basic approaches to solving the problem of multiple statutes in cross-border copyright
inheritance

Cross-border copyright inheritance constitutes a separate type of international inheritance.
In the doctrine of international private law, the essence of international inheritance is
considered as an act of succession that crosses the territorial boundaries of two legal orders.
The paper of Ukrainian researcher Ye. Fursa contains a detailed definition of international
inheritance as a “set of legal relations with a foreign element, which arise in the case of
transfer of rights and obligations (inheritance) from a natural person who died (testator) to
other persons (heirs) and as a result of such a transition, the latter have a set of rights and
obligations within the inheritance, which are regulated by both international and national
(foreign) legislation” [16]. In Ukraine, cross-border inheritance issues are governed by
Section X of the Law of Ukraine “On International Private Law” (Articles 70-71), which
establishes two formulas of attachment — the personal law of the testator (lex personalis in
the form of lex domicilii or lex patrie) and the law where the property is situated (lex rei
sitae) in relation to inheritance of immovable property*. As for the protection of intellectual
property rights with a foreign element, according to Art. 37 of the above Law, applicable
is the law of the state in which the protection of these rights is required (lex loci
protectionis).

A foreign element in intellectual property relations may occur in the form of a
subject, the author (right holder) may be a foreign person in relation to the country where
the results of intellectual activity are protected; in the form of a legal fact — physical acts
concerning the use of the results of intellectual activity are performed abroad. As for
hereditary legal relations, a foreign element can be represented therein in all known forms.
In case of a combination of these relations, the following manifestations of a foreign
element may be inherent therein:

—according to subject composition: the author-testator is a foreign citizen or a citizen
of Ukraine permanently residing abroad; the heirs are foreigners;

— according to object: the work that is part of the hereditary mass, in any form is
outside Ukraine;

— the legal fact that became the basis for the discovery of the heritage took place
abroad [17].

If there is at least one of the listed features in the legal relations, it will refer to their
international (cross-border) nature and the need to apply the conflict of law regulation
mechanism. In case of cross-border inheritance of copyright, two types of legal relations
collide, requiring independent conflict of law regulation. Such a situation in international
private law is quite common and is called plurality of statutes, and statute is usually
understood as the competent legal order of a country chosen based on conflict of law
provisions. Thus, in this case, the intellectual and inheritance statutes intersect, thereby
requiring a clear distinction. The difficulty of distinguishing between these statutes is that,
at the level of national law, their scope is usually not defined. Nowadays, only EU
legislation contains rules that to a greater or lesser extent reveal the scope of the chosen
law on the principles of lex successionis (inheritance statute), lex loci protectionis (law of

! Law of Ukraine N02709-1V “On Private International Law”. (2005, June). Retrieved from
https://zakon.rada.gov.ua/laws/show/2709-15#Text
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the country of protection), lex loci originis (law of the country of origin). Conflict
regulation of cross-border copyright inheritance is complicated not only by the problem of
multiple statutes, but also by the so-called “splitting” of each of them. This situation differs
from the plurality of statutes in that it constitutes relations of the same nature, but to which
more than one legal order can be applied. In the science of international private law, to
define the situation when the regulation of cross-border private relations is subject to
several legal orders, the terms “statute bifurcation”, “splitting of the conflict”, or
“depecage” (from the French — dépegage) can be used. Thus, the authors further attempt
to consistently consider these issues. The hereditary statute is considered in the doctrine as
a legal order determined by the provisions of international private law, to which the
hereditary relations connected with several national legal systems gravitate by their nature,
and which regulates them in essence. As noted above, in the vast majority of national legal
systems, the scope of the inheritance statute is not defined, although there are a few
exceptions. A major step forward in the development of inheritance law was EU
Regulation No 650/2012 of 4 July 2012 "On jurisdiction, applicable law, recognition and
enforcement of decisions and acceptance and enforcement of authentic instruments in
matters of succession and on the creation of a European Certificate of Succession”, this
document is also known as “Rome IV”, it continued the line of so-called "Romes" (I, II,
1), dedicated to the unification of private law of the EU™.

For our study, Part 2 Article 23 of the said Regulation is significant, since it contains
a unified provision on the scope of law applicable to inheritance relations. It includes the
following issues: (a) the grounds, time and place of the inheritance release; (b) the
identification of the beneficiaries, the shares inherited by them and, accordingly, the
obligations that may be imposed on them by the deceased; (c) hereditary legal personality;
(d) deprivation of inheritance and incapacity to inherit due to misconduct; (e) the transfer
to heirs and waivers of property, rights, and obligations forming part of the common
inheritance; (f) the powers of heirs, executors of the will, and other guardians of the estate,
(9) liability for inherited debts; (h) the free share of the inheritance; mandatory share in the
inheritance and other restrictions imposed on the disposal of property; (i) any obligation to
return funds, to account for gifts, to provide property by way of anticipation of a hereditary
share or in cases of testamentary renunciation in determining the shares of different
beneficiaries; and (j) distribution of inherited property?.

There is no direct indication in the text of the Rome IV Regulation® regarding its
extension to the inheritance of intellectual property rights or their exclusion from the scope
of regulation of this document. But the general analysis of the text suggests the following:
Regulations do not extend to definition of the nature of the rights of proprietary nature —
“rights in rem” (item k Article 1.3 of Regulations); and establishes a rule according to
which, when the domestic law of the Member States provides that certain objects or rights
have a special regime of inheritance, such rules shall take precedence in application and

! Regulation (EU) No 650/2012 of the European Parliament and of the Council of 4 July 2012 on jurisdiction,
applicable law, recognition and enforcement of decisions and acceptance and enforcement of authentic
instruments in matters of succession and on the creation of a European Certificate of Succession. (2012,
July). URL: http://data.europa.eu/eli/reg/2012/650/0j.

2 Ibidem, 2012

3 Ibidem, 2012

55


http://data.europa.eu/eli/reg/2012/650/oj

Journal of the National Academy of Legal Sciences of Ukraine, Vol. 27, No. 2, 2020

be considered overriding mandatory provisions (Article 30 of the Regulation). This
approach has been the subject of debate in academia, and the agreed position is contained
in a comment by a task force of the Max Planck Institute for Comparative and International
Private Law on the draft text of the Rome IV Regulation of 26 March 2010. Proceeding
from a careful comparative analysis of the domestic legislation of EU Member States and
neighbouring countries, experts noted: “Some national laws contain an exhaustive list of
persons who can inherit after the author's death, in some countries the transfer of copyright
after the author's death is completely excluded or severely restricted. Such rules form an
integral part of the copyright of a particular national legal system and the application of
other rules on succession will interfere with the structure and content of such rules if they
contain rules of succession based on the principle of lex loci protectionis. Therefore, the
Institute proposes to exclude intellectual property rights from the scope of the Regulation
insofar as they define special rules of succession. This approach ensures that a decision
made with the use of the conflict of law rules will be recognised in the country where
protection is sought, especially in non-EU countries™ [18; 19]. Thus, the attribution of key
issues of cross-border inheritance of copyright to the regulation of intellectual property, at
first glance, simply solves the issue of delimitation, this allows to refer to application of
the classical principle of interpretation of the lex specialis derogat generali, if the law on
copyright protection contains special provisions as to its inheritance, they are given priority
over general provisions. Therewith, issues that do not have special regulation within the
framework of intellectual property rights remain within the regulation of the inheritance
statute. However, the simplicity of such a distinction is imaginary, and this approach
creates other inherent complications: firstly, intellectual property relations are governed by
the law of the country of protection (lex loci protectionis), a conflict of law formula that
has no single interpretation and uniform application. Secondly, there are numerous
differences in domestic law on copyright inheritance, thirdly, the factor of so-called
ubiquitous copyright infringement on the Internet is ignored, which cannot be localised by
means of the aforementioned principle.

2.2 Territoriality an the lex loci protectionis principle

The first of the above arguments has long been the subject of debate in the science of
international private law. The lex loci protectionis principle is considered fundamental in
the choice of the right to regulate intellectual property relations with a foreign element, it
is closely related to the principle of territoriality established in the Berne Convention for
the Protection of Literary and Artistic Works (Article 5.2)1. The special connection of this
conflict of interest with the principle of territoriality is confirmed at the European level, in
particular, in the EU Regulation “On the law applicable to non-contractual obligations”
("Rome 11")2. Paragraph 26 of the Preamble states: “As regards intellectual property rights,
the universally recognized lex loci protectionis should be maintained”. In this regard, the
German researcher A. Kur wrote: “A serious argument for choosing the law of the country

! Berne Convention for the Protection of Literary and Artistic Works. (1971, July). URL:
https://zakon.rada.gov.ua/laws/show/995_051#Text (nata 3BepHenns: 20.03.2020).

2 Regulation (EC) No 864/2007 of the European Parliament and of the Council of 11 July 2007 on the law
applicable to non-contractual obligations (Rome II). (2007, July). URL: https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=0J:L:2007:199: TOC
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of defence as a guiding concept is the territorial principle with its main purpose of
preserving the sovereignty of the legislator over specific rules of delimitation of the scope
and content of protection provided within the borders defined by international law” [19].

The introduction of the territorial principle of protection of intellectual property
rights was conditioned by the economic policy of individual states, intellectual property
provides de facto monopoly rights, which are necessary to stimulate investment of market
participants in intellectual achievements, with state support primarily to its own citizens
and organisations. Even at present, the literature contains the opinion that the territorial
nature of the rights in general excludes the conflict issue and extraterritorial application of
legislation in this area is impossible because it is incompatible with existing international
mechanisms [20]. But with the advent of the era of globalisation, the development of the
world virtual space and due to other factors, the scientific literature increasingly criticizes
the territorial nature of intellectual property rights, which is currently considered as an
anachronism. Prof. J. Bazedow expressly states that “intellectual property rights still
remain artifacts of positive law, and exclusive rights continue to be considered as derived
from the power of the sovereign” [8]. In German academic circles, over forty years ago
prof. Haimo Schack, in his dissertation research on the relations between copyright and
international private law, expressed the need for a universalist approach to cross-border
aspects of copyright protection, which completely denies territoriality, considering such a
right to be universal, as it emerges from the moment of its creation on territory of the entire
Earth, is a natural right and in essence can be attributed to fundamental human rights [21].
Such approach does not recognise the territoriality-extraterritoriality dichotomy of
copyright and has supporters [22].

A more compromising position was expressed by American scientists P. Goldstein,
S. Symeonides, and D. Chisum [23], who argue the need for a so-called flexible approach
based on modern interpretation of territoriality as "reasonable” or "elastic”. Prof. Donald
Chizum, expert in patent law, noted that due to the growing interdependence of the global
economy and the cost of multinational protection of intellectual property rights,
“territorialism is becoming an unacceptable obstacle to international trade. The principle
of territoriality requires "reconfiguration” with consideration of the features and
differences of individual intellectual property rights" [23]. Online technologies are forcing
the judiciary to gradually change its previously unshakable position, for example, in one
case the European Court of Justice pointed to the need to strike a balance between the
complexity of the national territorial nature of exclusive rights and the potentially
widespread nature of infringements over the Internet. Summarising the above, the authors
conclude that the principle of territoriality is increasingly criticised in the scientific
literature, as noted by A. Solovyov, at this stage, "the idea of territoriality actually
contradicts reality, especially in matters of copyright and related rights, where protection
provided automatically from the moment of creation of the work" [25]. But at the
legislative level, the principle of territoriality of intellectual property rights continues to
prevail, as preference is given to the public law component of intellectual property relations
and economic interests of individual states. The logical continuation of this approach and
the guarantee of preventing the manifestations of extraterritoriality in conflict regulation
is the preservation of strict formulas of attachment, and, above all, the lex loci protectionis
point of contact. Therefore, it is relevant and important to clarify the issues that fall within
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the scope of law, which is determined based on the above conflict of law principle, i.e.
issues of intellectual statute.

Currently, the scope of the intellectual statute is not regulated, so researchers
approach the analysis of case law, as well as project documents and recommendations for
conflict of law regulation developed by national and international legal associations, expert
groups and research institutions: leading research centres in Germany — Institute of
Innovation and Competition and the Max Planck Institute for Comparative and
International Private Law, the American Institute of Law, the Association of Private
International Law of Korea and Japan, etc. [26-28]. Among the studied literature sources,
the most detailed and convincing analysis was proposed by M. Suspitsyna in a dissertation
study on the conflict of law regulation of intellectual property relations. The researcher
includes the following issues in the scope of the intellectual statute:

“1) the emergence of exclusive rights, including the definition of types of individual
protected results of intellectual activity and means of individualisation and rights to them;
criteria for granting protection; compliance with formalities for the provision of legal
protection;

2) the effect of exclusive rights, including existing restrictions on exclusive rights
and their termination;

3) the ability of the right holder to dispose of the exclusive right and the form of such
order;

4) non-contractual obligations in intellectual property and available remedies” [29].

As noted above, the lex loci protectionis point of contact of the intellectual property
law is one of the most vague and ambiguous formulas. Prof. J. Bazedow addressed the
complexity of the qualification of this provision in the study "Intellectual property on the
world stage” [8], which provides about ten interpretations of the lex loci protectionis
contained in legislation and case law. It can be interpreted as follows:

— the law of the State for which (or "in respect of which™) protection is sought;

— the law of the state where (or "in which") protection is required,;

— the law of the state under the laws of which the result of intellectual activity is
protected by intellectual law, the violation of which is subject to proof;

— the law of the state with which intellectual activity has the closest connection, etc.

These differences in interpretation are crucial for case law. Previously, the binding
lex loci protectionis point of contact was mainly understood as the law of the state where
protection is required, which led to its confusion with the lex fori (the law of the country
of the court). If the case is heard by a court of the state where the claim was filed and the
copyright infringement also took place in that state, the results of the choice of law will
coincide. However, if the dispute is heard in another country, such as the defendant's place
of residence, the choice of law will be different, with restrictions on the copyright of the
court of the country that have nothing to do with the substance of the dispute without any
grounds. Therefore, foreign doctrinal sources and case law often prefer to understand the
lex loci protectionis as the law of the country in respect of which protection is sought.
Considering the strict territorial approach and appropriate conflict regulation, the
recognition and enforcement of inheritance rights is complicated not only by the problems
of interpretation of the conflict rule, but also by the need for multinational protection, i.e.
protection in each state where the violation occurred or recognition is required. To have an
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idea of the features of multinational protection, a brief analysis of the main differences
between domestic legislation in this area is given below.

2.3 Conflict of law in copyright inheritance

Nowadays, there are two main models of inheritance in the world, which are based on
different interpretations of the legal nature of inheritance relations. In continental Europe,
inheritance is based on the principle of universal succession, known from Roman law,
according to which the property passes to others unchanged as a whole at the same time,
the heir is considered a continuation of the legal personality of the testator. The doctrine
and practice of common law countries is based on the fact that the legal personality of the
deceased disappears during the inheritance, therefore the property is administered
(liquidated) under judicial supervision with the payment of debts, performance of tax and
other obligations. The heirs receive only the net estate. These differences and conceptually
different approaches to intellectual property also lead to differences in the legal regulation
of copyright inheritance. Article 90 of the 1988 Copyright, Designs and Patents Act of the
Great Britain stipulates the transfer of copyright by inheritance as personal or movable
property, after the death of the author, his moral rights to the work pass to heirs (Article
95)%. Under the 1985 Copyright Act of Canada, both moral and exclusive copyright rights
can be inherited, and moral rights can be inherited by legal entities [30]. Copyright in the
United States, based on the utilitarian concept, establishes only the lowest standards of
moral rights of authors and to a greater extent protects the rights that have economic
meaning. Article 204 of the 1976 Copyright Law of the United States regulates the transfer
of ownership of copyright, including inheritance?.

Among the countries of the continental legal system, the procedure of copyright
inheritance is most detailed in the Code of Intellectual Property of France of July 1, 1992.
Apart from the possibility of inheritance of exclusive rights, Article L.121-1 stipulates the
possibility of succession in respect of personal moral rights: “The author shall have the
right to respect for their name, their authorship and their work. These rights apply to their
person. They are lifelong, inalienable, they are not subject to the statute of limitations. In
case of the author's death, they are passed on to their heirs"3. Some researchers see a
contradiction in the text of this article, because personal inalienable rights, which are
inalienable in nature, are transferable and inherited. Article 28 of the German Copyright
and Related Rights Act of 9 September 1965 also stipulates the possibility of transfer of
copyright by inheritance, Article 30 states that the successor of the author shall have the
same rights as the author, unless otherwise provided*.

Avrticles 23-24 of the Law of Italy on Copyright of April 22, 1941 establishes the
scope and order of heirs of copyright, contains several provisions on the right to publish

1 Copyright, Designs  and Patents  Act. (1988, November). Retrieved  from
http://www.legislation.gov.uk/ukpga/1988/48/contents (nara 3eeprenss: 25.03.2020).

2 A Copyright Law of the United States. (1976, October). The U.S. Copyright Office. Retrieved from
https://web.archive.org/web/20111009143055/http://www.copyright.gov/title17/circ92.pdf

3 Law on the Intellectual Property Code No. 92-597 of July 1, 1992. WIPO Database. France. (1992, July).
Retrieved from https://www.wipo.int/edocs/lexdocs/laws/en/fr/frA67en.pdf

4 Copyright Act of 9 September 1965. Germany Federal Ministry of Justice and Consumer Protection.
Retrieved from http://www.gesetze-im-internet.de/englisch_urhg/englisch_urhg.html.
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previously unpublished works of the testator®. The Danish Consolidated Copyright Act of
23 October 2014 contains two sections on inheritance and debt proceedings, paragraph 61
stipulates that copyright may be subject to inheritance legislation and that the author shall
have the right to give instructions to another spouse or third party on the implementation
of copyright; paragraph 62 stipulates the impossibility of creditors' claims for copyright,
regardless of whether they belong to the author or their successors as a result of marriage
or inheritance?.

The above examples suggest large differences in approaches to regulating copyright
inheritance in different countries. The copyright laws of some countries thoroughly
regulate the scope and lines of heirs, establish a list of rights that can be inherited and
which cannot. In other states, there is only an indication that copyright is inherited, without
any details of succession. The need for multinational copyright protection leads to the fact
that in one state, the same persons can be recognised as the author's heirs and have the
appropriate rights, and in another country — they cannot. An example of the diametrically
different approaches to the heirs' exercise of the right to protect the author's non-property
rights abroad is the well-known 1994 case of Turner Entertainment Co. v. Houston. The
company defended the right to colour the black-and-white film "Asphalt Jungle", directed
by J. Houston in 1950, in a US court, because it received the exclusive rights to the film.
The director's foreign heirs considered colourisation a violation of the author's right to the
integrity of the work, but in the United States the director is not recognised as the author
of a cinematographic work, for this and other reasons, protection was denied. Instead, when
a French television channel announced the rental of a painted version of The Asphalt
Jungle and the director's heirs filed a lawsuit banning the rental, they were found to be
proper plaintiffs and the claim was satisfied. Similar examples can be provided in other
categories of cases: heirs' disputes of the transfer of a work to the public domain or free
use, disputes over relations with companies for collective management of copyrights,
distribution and use of works on the Internet, etc., where heirs in each individual case must
apply for the recognition and protection of their rights to the next jurisdiction, which
requires high costs in the absence of confidence in the outcome of the consideration

CONCLUSIONS

Inheritance constitutes one of the most important guarantees of the right to private property
and in many countries is one of the constitutionally guaranteed human rights. The presence
of a foreign element in inheritance relations, as a rule, does not reduce the level of legal
protection, the established conflict mechanisms ensure the effective implementation of the
inheritance rights of foreigners. But in case of cross-border copyright inheritance, there are
problems with the multiplicity of statutes, the interpretation of the lex loci protectionis, the
territorial nature of intellectual property rights and the associated need for multinational

! ltalian Copyright Statute. Law for the Protection of Copyright and Neighbouring Rights No. 633 of April
22, 1941. WIPO Database. Italy. (1941, April). Retrieved from
https://www.wipo.int/edocs/lexdocs/laws/en/it/it211en.pdf.

2 Consolidated Act on Copyright No. 1144 of October 23 rd, 2014. (2014, October). The Ministry of Culture
of Denmark. Retrieved from
https://kum.dk/fileadmin/KUM/Documents/English%20website/Copyright/Act_on_Copyright_2014 Lovb
ekendtgoerelse_nr._1144 ophavsretsloven__2014 _engelsk.pdf.
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protection, etc. The authors conclude that the main reason is the dominance of the doctrine
of intellectual property, which was formed more than a hundred years ago under the
influence of political and economic factors. At present, the author's personal inalienable
rights are closely linked to human rights, and forms of exercising exclusive rights in the
digital environment need to be reviewed as soon as possible, rather than trying in any way
to maintain biased approaches, subjecting legal regulation to the economic interests of
individual countries.

The tools of international private law allow the use of flexible approaches and do not
equate copyright, which is more related to personal status, and industrial property rights,
aimed at achieving commercial interests. By maximising the scope of conflict of law rules,
it is possible to achieve differentiated regulation, to establish an extensive system of
conflict of laws, which will allow to choose the law most closely related to the relations
and appropriate to the circumstances of the case. Thus, the current mechanism of conflict
of law regulation of copyright inheritance requires in-depth research and raises issues that
still need to be addressed.
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Irop €Brenosuy SAkyoiBcbKMii
Kageopa yusinernoco npasa ma npoyecy
JIvgiscokuil nayionanvuull ynisepcumem imeni leana @panka
JIvsis, Yrpaina

AOT'OBIP Y MEXAHI3MI ITIPABOBOI'O PEI'YJIFOBAHHAA
BIJHOCHH IHTEJIEKTYAJIBHOI BJIACHOCTI

AHoTauis. AkmyanvHicme 0ocniodxiceHoi' y cmammi npobremamuxu 00yMo8eHa NOCULEHHAM POl
00208IPHO20 pe2yNio8anHs BIOHOCUH [IHMENeKMYANbHOI 8IACHOCHI 8 YMO08aX [HHOPMAayitiHo20
cycninbcmea ma nepexody 00 IHHOBAYIUHO020 MUNY PO36UMKY HAYIOHATbHOI eKoHoMiKu. Llinb
0aH020 00CHIONCEHHs NONARAE Y BUABLEHHI ocobausocmeli Oii 002080py SIK NPABOBO2O 3ACODY Y
MEXAHIZMI NPABOBO20 Pe2y08aHH sl GIOHOCUH Y chepi IHMeNeKmyaibHOI 6IACHOCMI HA PI3HUX 1020
cmaoiax. B kowmexcmi awanizy 002080py AK 3aco0y pe2ynioeamHs GIOHOCUH y cghepi
iHmMeneKmyanbHoi  BIACHOCMI HA2OAOWEHO HA OOYLIbHOCMI PO3MEJICYBAHHSA 080X 2pYh
NPAasosiOHOCUH: AKI ONOCepeoKo8yIoms CMamuky, mobmo HanedxdcHicms 00’ckmie npasa
iHmeneKmyanbHoi 81ACHOCMI 8i0NOBIOHUM CYD '€KMAM, 1 MUX, SKI ONOCEPEOKO8YI0Mb OUHAMIKY,
moomo nepexio MAatHOBUX NPA8 ITHMENIEKMYANIbHOL GIACHOCIE 6i0 0OHUX CYO '€KmI8 00 THULUX.
3asnaueno, wo 00208ip € uu He HAUBANCTUSIUUM NPABOBUM 3ACO00M Komepyianizayii npas
iHmenexmyanvHoi enacnocmi, 3abe3neuyiouu eghekmugHe npo8adICeHHs pe3yibmamis meopuoi
OisibHOCMI Yy 8UPOOHUYMBO MA MW OIIAHKU CYCRIIbHO2O JHCUMMS 015 3A0060NEHHS K
npueamHux inmepecie ix meopyis, o0cib, saKi IHeecmyanu Kowmu y iX CMBOpeHH:s, MAaK i
3a2aNbHOCYCRIbHUX THmMepecis. Bid3naueno mendenyito 00 8ce Oinbul WUPOKO20 BUKOPUCTNAHHSL
002060pY, AK NPABo8o2o 3acoby Ha cmaodii 3axucmy npag inmenekmyanvHoi enacnocmi. Cmoponu
MONCYMb 3aKpINUmMu y 002080pi w000 PO3NOPAONCAHHSI MAUHOBUMU NPABAMU THMEEKMYANbHOT
enacnocmi cnocodu axucmy ix npae, AKi He nepedbaueHi y 3aKOHI, 6pe2ynio8amu NOpsOOK
supiwents cnopie mowo. Omoice, 00206ip € eheKMUBHUM NPABOBUM 3ACOOOM HA YCIX cmaodiax
npaso8ozo pezynio8ants GiOHOCUH IHMENeKMYAaNbHOT 61ACHOCTI — NPU IOPUOUYHIL pecramenmayii
O03HAYeHUX 6IOHOCUH, HADYMMI NPAE THMENEKMYAIbHOL 61ACHOCTI, 30IUCHEHHT YUX Npas, a Maxolc
npu ix saxucmi. Ilposedenuii 6 medcax Oanoi cmammi aHaniz ma 1020 pe3yabmamu MOXICYymb
BUKOPUCIOBYBAMUCA Y NOOANLUUUX HAVKOBUX OOCTIONCEHHAX NPoOIeM 00208ipHO20 PecyI08aANHs
BIOHOCUH V chepi inmenekmyaibHol 81ACHOCMI, A MAKOXC Y NPA8OmMeEopuil OisIbHOCHI 0714
VOOCKOHANEHHA HAYIOHATLHO20 3aKOHOO0A6CMEa Npo IHMENeKmyanbHy G1ACHICMb, Wo Habysae
0CObNUBO20 3HAUCHHSL Y KOHMEKCMI pekoOu@ikayii yusiibHo2o 3akoHodascmea Ykpainu.

KurouoBi cioBa: maiiHOBI mpaBa, KoMmepiiaiizalis, 00’€KT LUBIIBHOTO IpaBa, PEryIIOBaHHS
CYCHUILHUX BiJIHOCHH, aBTOPCHKE TIPaBO.
Ihor Ye. Yakubivskyi

Department of Civil Law and Procedure
Ivan Franko National University of Lviv
Lviv, Ukraine

CONTRACT IN LEGAL REGULATION OF INTELLECTUAL
PROPERTY RELATIONS

Abstract. The relevance was the study is conditioned by the strengthening role of contractual
regulation of intellectual property relations in the information society and the transition to an
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innovative development of the national economy. The purpose of this study is to identify the features
of the contract as a legal tool in the mechanism of legal regulation of intellectual property relations
at different stages. In the context of the analysis of the contract as a means of regulating relations
in intellectual property, emphasis is placed on the expediency of distinguishing two groups of legal
relations: those that mediate statics, i.e. ownership of rights to intellectual property, and those that
mediate the dynamics, i.e. transfer of rights to intellectual property from one subject to another. It
is noted that the contract is perhaps the most important legal means of commercialisation of rights
to intellectual property, ensuring the effective implementation of creative activities in production
and other areas of public life to meet the private interests of their creators, those who invested in
their creation, and public interests. A rising tendency is noted to use the contract as a remedy at
the stage of protection of rights to intellectual property. The parties may stipulate ways to protect
their rights in the contract on the disposal of rights to intellectual property, which are not stipulated
by law, regulate the procedure for resolving disputes, etc. Thus, the contract is an effective remedy
at all stages of governing intellectual property relations —in the legal regulation of these relations,
the acquisition of rights to intellectual property, the exercise of these rights, as well as their
protection. The results of the analysis conducted in this study can be used in further research on
contractual regulation of intellectual property relations, as well as in law-making to improve
national legislation on intellectual property, which is especially important in the context of
recodification of civil legislation of Ukraine.

Keywords: property rights, commercialisation, object of civil law, regulation of public relations,
copyright.

INTRODUCTION

Recent decades have seen an increase in interaction between countries, especially through
trade and foreign direct investment. This has been shaped since the 1990s by means of
reducing trade and investment barriers, reinforced by the signing of bilateral, regional, and
multilateral trade and investment agreements. Intellectual property refers to any original
work of human intellect, such as a work of art, literature, technology, or science.
Intellectual property rights refer to legal rights granted to an inventor or creator to protect
their invention or creation over a period of time. These legal rights provide the exclusive
right to the inventor/creator or their successor to fully use their invention/creation for a
certain period of time. It was determined that rights to intellectual property play an
important role in the modern economy. It was also finally established that intellectual work
related to innovation should be given due importance for the public good to come out of
it. There has been a quantum leap in research and development spending with the
associated leap in investment required to bring new technology to market [1-3].

During this period, there has been an increase in the number of trade agreements
containing chapters on intellectual property, as well as the number of countries that have
signed this programme, thereby helping to strengthen and harmonise intellectual property
systems outside the process initiated by TRIPS. TRIPS, which stands for "Agreement on
Trade-Related Aspects of Intellectual Property Rights", is an international agreement
included in the package of documents establishing the World Trade Organisation. The
agreement sets minimum standards for the recognition and protection of major intellectual
property. In this context, countries requiring intellectual property are usually developed
countries, while developing countries are in need of reform. [4] Despite the growing
relevance of intellectual property trade agreements and their possible implications, this
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issue has been marginally addressed in empirical analysis, with the exception of a recent
2016 study that examined the impact of trade agreements on intellectual property chapters
on overall trade [5; 6].

Intellectual property law and contract law belong to those civil law institutions that
play a crucial role in the information society and the transition to an innovative type of
development of the national economy. Due to intellectual property rights, the results of
human intellectual activity in various fields become objects of civil rights, and the relations
regarding such results are embodied in legal form. However, the ownership of personal
non-proprietary and proprietary rights to intellectual property is not capable of satisfying
the interests of the author, performer, inventor, breeder, or other creator — for this there
must be an effective legal mechanism for exercising these rights, especially their property
component. And in this aspect the most important legal remedy is a civil contract.
Therefore, it is no coincidence that in the literature on intellectual property, the contract is
often interpreted as a form (means) of fulfilment (exercise) of rights to intellectual
property. But to consider the contract only from such a position would be too narrow an
approach. After all, in the modern doctrine of private law, the contract is quite fairly
considered as a remedy, the effect of which is manifested at all stages of legal regulation,
starting with the regulation of public relations and ending with the stage of law
enforcement [7]. In domestic civil science there is an increased interest in the category of
"mechanism of legal regulation™ both at the level of general civil law issues and in terms
of individual institutions of civil law. In terms of rights to intellectual property in this
aspect, the scientific articles by R.B. Shyshka deserve particular attention [8; 9].

The mechanism of legal regulation of relations in the field of intellectual property,
on the one hand, is designed to ensure the settlement of public relations. For this, at the
level of legal provisions, the range of objects of intellectual property rights, the conditions
for granting them legal protection, the subjects, the grounds for acquisition and the content
of rights to the relevant objects, etc. are determined. Thus, the legal provisions determine
to which object, to whom, and what rights belong. On the other hand, legal regulation
should ultimately ensure the satisfaction of the interests of the subjects of relevant
relations, related in a certain way to the use of rights to intellectual property, and in case
of violation of subjective rights of authors, performers and other rights holders — their
effective protection [10].

This applies entirely to the field of intellectual property. Therefore, the purpose of
this study is to identify the features of the contract at different stages of legal regulation of
intellectual property relations.

1. MATERIALS AND METHODS

The theoretical framework of the study comprises the articles of leading Ukrainian scholars
in civil law, covering the general issues of legal regulation of public relations of private
law and the place of the contract therein, and issues of contractual regulation of relations
emerging in the field of intellectual property. The statutory framework of the study
comprises the Civil Code of Ukraine, as well as other acts of civil legislation, in particular,
special laws in the field of intellectual property. The paper also uses some materials of
judicial practice of consideration and resolution of disputes related to the protection of
rights to intellectual property.
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Philosophical, general scientific, and special legal methods and means of cognition
were used in the study. The dialectical method of cognition formed the basis of the study
and allowed to analyse legal regulation of intellectual property relations as a developing
phenomenon, to identify its main trends. In particular, the use of this method of cognition
allowed to emphasise the importance of the contract as a legal instrument in regulation of
intellectual property relations in modern conditions, which makes it appropriate to consider
it not only as a basis for acquiring relevant rights or their form, but also as an effective
means of legal regulation of such relations. Logical methods (analysis, synthesis,
induction, deduction, generalisation, etc.) accompanied the entire research process. Thus,
the application of the method of analysis allowed to consider the effect of the contract at
all stages of legal regulation of intellectual property relations, namely the legal regulation
of these relations, acquisition of rights to intellectual property, exercise of these rights, as
well as their protection in case of violation, challenge, or non-recognition. The method of
analysis was also used to distinguish two groups of relations in the field of intellectual
property: those that mediate the ownership of rights to intellectual property to the relevant
entities, and those within which the rights to intellectual property are transferred from one
subject to another. This allowed to identify different possibilities of contractual regulation
of these two groups of relations. The use of the method of generalisation allowed to reach
the general conclusion that the contract as a legal instrument permeates the entire process
of legal regulation of these relations, showing its effect at all stages. The system-structural
method allowed to consider legal regulation of intellectual property relations as a system
of interconnected elements — legal remedies, and to determine the place of the contract as
one of such legal means at different stages of legal regulation of the studied relations. The
formal legal method is used in the analysis of legal provisions governing intellectual
property relations and the practice of their application. Thus, the analysis of the provisions
of Article 429 of the Civil Code of Ukraine® and Article 16 of the Law “On Copyright and
Related Rights”? allowed to identify the conflict between them and address the feasibility
of contractual regulation of the legal regime of works made for hire. Also, this method is
used in the processing of acts of generalisation of judicial practice, as well as court
decisions in specific cases relating to the protection of rights to intellectual property.

The hermeneutic legal method was used in the process of interpreting the provisions
of intellectual property law. In particular, the interpretation of the provisions of Part 2
Article 425 of the Civil Code of Ukraine® in its systemic interrelation with Article 1110 of
the Civil Code of Ukraine allowed to distinguish between the terms of validity of rights to
intellectual property and the terms in contracts on the disposal of such rights. Similarly, a
systematic interpretation of the provisions of Articles 11 and 422 of the Civil Code of
Ukraine allowed to conclude that in the context of the acquisition of rights to intellectual
property, it is precisely the contract that should be considered as a legal fact (or element of
legal composition) that serves as the basis for the acquisition of such rights.

1 Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15.

2 Law of Ukraine No 3792-XIl “On Copyright and Related Rights”. (2012, December). Retrieved from
https://zakon.rada.gov.ua/laws/show/3792-12/ed19931223#Text

3 Civil Code of Ukraine, op. cit.

67


https://zakon.rada.gov.ua/laws/show/3792-12/ed19931223#Text

Journal of the National Academy of Legal Sciences of Ukraine, Vol. 27, No. 2, 2020

2. RESULTS AND DISCUSSION

The specific feature of the legal regulation of relations in the field of intellectual property
is manifested in the fact that it must ensure a reasonable balance of interests of creators,
right holders, and public interests. Neglecting at least one of them, or, conversely,
unjustifiably exaggerating the importance of any of them, will reduce the effectiveness of
legal regulation of relations in this area. Legal regulation as a dynamic process of the
influence of law on public relations involves a certain occurrence in stages. Despite the
existence of different opinions on the stages of legal regulation in the civilistic literature,
the authors consider it appropriate to take as a basis the position of N.S. Kuznetsova, V.L.
Yarotskyi, who distinguish the following stages: 1) legal regulation of social relations; 2)
the emergence of subjective rights and obligations; 3) fulfilment of subjective rights and
performance of obligations; 4) enforcement of law [7; 11]. Therefore, below is an attempt
to showcase the effect of the contract at each of the said stages of legal regulation of
intellectual property relations.

The first stage of legal regulation of relations in the field of intellectual property is
their prescription, which lies in the ideal model of behaviour for participants in such
relations being consolidated in civil law provisions. Therefore, the dominant element of
the mechanism of civil law regulation at this stage is the provision of civil law. To perform
the function of regulating public relations, the latter must be objectively expressed in
certain external forms — sources of law. Sources of intellectual property law include, first
of all, acts of civil legislation. Historically, the emergence and development of legal
protection of the results of creative activity is associated with the adoption of relevant
special legislation in the field of copyright, patents, trademarks, etc. in national legal
systems. Even in the countries of Anglo-Saxon law, where the main source of law is
traditionally considered to be the judicial precedent, there are corresponding laws in the
field of intellectual property.

In the context of this study, the question of the place of the contract in the regulation
of relations in the field of intellectual property is of interest. Modern civil law doctrine has
repeatedly drawn attention to the fact that the contract is a means of governing the
behaviour of the parties in civil law relations [12] and is at the level of sources of law [5].
S.O. Pohribnyi believes that in cases where a civil contract is used by entities for self-
regulation of their civil relations (Article 6 of the Civil Code of Ukraine?), it particularly
constitutes a form of expression of the civil law provisions [13]. With regard to the field
of intellectual property, the issue of the role of the contract as a regulator of these relations
has not yet received adequate coverage. In this aspect, the articles of O.V. Basai, O.V.
Zhylinkova can be noted, which consider the contract to a greater extent as a basis for the
acquisition of rights to intellectual property or a form of disposal of such rights, but at the
same time paid attention to the regulatory function of the contract in intellectual property
relations [14; 15]. Generally supporting the idea of contractual regulation of intellectual
property relations, it is necessary to emphasise the expediency of distinguishing between
two groups of legal relations in this area: first, it is legal relations that mediate the statics,
i.e. the belonging of rights to intellectual property to the relevant subjects; secondly, these

! Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15.
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are legal relations that mediate the dynamics, i.e. the transfer of rights to intellectual
property from one subject to another.

Legal relations belonging to the first group are governed mainly by the provisions
contained in the law. This is conditioned not only by the historical features of the becoming
and development of intellectual property rights, but largely by the fact that such legal
relations are absolute, where the range of obligated entities is predetermined (impersonal).
The agreement provides for certainty regarding the subjects concluding it (parties), and is
aimed at settling relations between the latter. Therefore, several issues related to
intellectual property rights lie outside the scope of contractual regulation. For example, the
types of rights to intellectual property and the conditions for granting them legal protection
are determined by the national legislation of each state, considering its obligations under
the corresponding international treaties. Pursuant to Articles 199, 418 of the Civil Code of
Ukraine, the objects of intellectual property rights are only objects defined by law. Under
such conditions, the contract cannot stipulate "new" categories of rights to intellectual
property, which are not stipulated by law, or contain other conditions for granting them
legal protection than ensured by law. This applies even to those institutions of intellectual
property law where the law stipulates an inexhaustible list of types of relevant objects. For
example, copyright law does not contain a closed list of types of works. But in any case,
the emergence of copyright in a work requires that it be the result of creative activity,
expressed in an objective form. Similarly, the law does not contain an exhaustive list of
information that may constitute a trade secret, but if the information does not meet the
conditions specified in the law for granting it legal protection (Article 505 of the Civil
Code of Ukraine), it cannot be considered a trade secret.

In the context of the issue of contractual regulation of intellectual property relations
and its limits, Part 2 Article 425 of the Civil Code of Ukraine!, which among the sources
of establishing the validity of rights to intellectual property, lists the Civil Code of Ukraine,
another law, and the contract. The authors believe that such a legislative position is not
entirely correct, as the terms and conditions of intellectual property rights traditionally
belong to the scope of regulation of the law. In this aspect, it is advisable to distinguish
between the validity of rights to intellectual property in absolute legal relations and the
validity of agreements on the disposal of these rights. This is confirmed by the provisions
of Article 1110 of the Civil Code of Ukraine, according to which the license agreement is
concluded for a period established by the agreement, which must expire no later than the
expiration of the exclusive property right to the object of intellectual property rights
specified in the agreement. Thus, the term of the license agreement does not belong to the
term of validity of rights to intellectual property, which are referred to in Article 425 of the
Civil Code of Ukraine. Thus, the validity of rights to intellectual property is determined by
the Civil Code of Ukraine and the relevant special laws.

The fuller regulatory function of the contract is manifested in relation to binding
legal relations that mediate the turnover of rights to intellectual property. Thus, only the
agreement determines the scope of rights to use the object of intellectual property rights,
which are granted to the licensee under the license agreement or transferred to the
purchaser under the agreement on the transfer of rights to intellectual property. The

! Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15.
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contractual procedure determines the permissible ways of the use of the object by the
licensee, circulation, territory of use, etc. In creative contracts, the parties specify the
requirements for the work that the author undertakes to create (type of work, theme, genre,
volume, etc.), the timing of its creation, the procedure for transferring the original or copy
of the work to the customer, the customer's rights to use the work. Furthermore, in relation
to licensing agreements, commercial concession agreements, agreements on the transfer of
rights to intellectual property, etc., concluded with the participation of a foreign entity, the
parties have the right to determine which country's law will be applicable to the agreement
on the basis of the principle of autonomy (Articles 5, 43 of the Law “On International
Private Law™?).

The regulatory function of the contract is especially relevant in cases where the
legislation either does not contain legal regulation of certain relations, or the legislative
regulation is imperfect, in particular, due to the existence of conflict of laws. An example
in this regard is the definition of the legal regime of works for hire. As is known, there is
a conflict of laws between Article 429 of the Civil Code of Ukraine? and Article 16 of the
Law of Ukraine "On Copyright and Related Rights"3. At one time, the Supreme Court of
Ukraine outlined a position on the application of the provision of Article 429 of the Civil
Code of Ukraine in this case, which presumes the ownership of rights to intellectual
property to the object created by the employee in connection with the performance of work
for hire to the employee and the employer together. But this option is rather problematic
from the standpoint of further exercise of such property rights. Therefore, it is considered
appropriate to apply the contractual regulation of this issue here, which is especially
relevant for IT companies, film studios, research institutions, etc. The second stage of legal
regulation of intellectual property relations is the emergence (acquisition) of rights to
intellectual property. At this stage, due to the occurrence of specific circumstances (legal
facts, legal structures), a certain subject(s) acquire(s) moral and (or) intellectual property
rights to a particular object. In this aspect, it should be noted that the contract may form
the basis for the acquisition of exclusively intellectual property rights. According to Article
422 of the Civil Code of Ukraine?, intellectual property rights emerge (acquire) on the
grounds established by this Code, other law, or contract.

This raises the question of the place of the contract in the mechanism of acquisition
of intellectual property rights. After all, in accordance with Article 11 of the Civil Code of
Ukraine, the contract itself, in fact, is a legal fact that forms the basis for the emergence of
subjective civil rights. And under Article 422 of the Civil Code of Ukraine, the role of the
contract is reduced to the fact that it defines the circumstances that serve as the basis for
the emergence (acquisition) of intellectual property rights. It is precisely the contract that
should be considered as the legal fact (or an element of legal structure) that forms the basis
of acquisition of rights to intellectual property. In this aspect, the provisions of Article 422
of the Civil Code of Ukraine require revision in part that the grounds for the emergence

! Law of Ukraine No 2709-IV “On Private International Law”. (2005, June). URL:
https://zakon.rada.gov.ua/laws/show/2709-15/ed20050623#Text

2 Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15.

3 Law of Ukraine No 3792-XIl “On Copyright and Related Rights”. (2012, December). Retrieved from
https://zakon.rada.gov.ua/laws/show/3792-12/ed19931223#Text

4 Civil Code of Ukraine, op. cit.
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(acquisition) of rights to intellectual property may be determined by contract. The contract
can act as an independent basis for the acquisition of rights to intellectual property, and be
an element of the legal structure. For example, under a contract for the transfer of property
rights to a work, the contract constitutes a legal fact, the occurrence of which is associated
with the transfer of property rights to the work to the acquirer. However, in case of
commissioning contract, the authors agree with O.l. Kharytonova's opinion that the basis
for the relevant rights to the work is the legal composition (“legal body"), formed by this
contract and the fact of creation of the work [16]. With regard to contracts on the disposal
of property rights to industrial property that shall be subject to state registration by law
(inventions, utility models, industrial designs, trademarks, etc.), the relevant rights pass to
the purchaser from the moment of the respective state registration. Therefore, the basis for
the acquisition of rights to intellectual property in this case is the legal composition, the
elements of which are the contract on the transfer of property rights to the object of
industrial property and the state registration of such rights by the acquirer.

Contracts under which the acquisition of rights to intellectual property should
include a contract on the transfer of rights to intellectual property, license agreements on
the granting of exclusive or single licenses. The basis for the acquisition of these rights
may be a commissioning contract, if its terms and conditions stipulate the transfer of
intellectual property rights to the object created by the creator to the customer. As for non-
exclusive license contracts and commercial concession contracts, succession of rights to
intellectual property does not occur thereunder — there is only a binding relationship
between parties thereto and neither the licensee nor the user acquires any absolute rights
in this case. The third stage of legal regulation of intellectual property relations is the
exercise of rights to intellectual property. At this stage, by means of specific acts of conduct
of the authorised entity, those legal opportunities are fulfilled, which are determined by the
content of the moral and (or) proprietary rights to intellectual property of the said entity.
As a result, the interests of the latter are satisfied. In this aspect, the contract is one of the
important forms of exercising intellectual property rights, namely their property
component. In general, the exercise of intellectual property rights can be understood as the
commission of actions to use the object of intellectual property rights by the right holder(s)
or authorised person at its discretion and/or dispose of property rights to satisfy the
property interests of the right holder(s) [17].

In this regard, it should be emphasised that the use of the object of rights to
intellectual property, as a rule, requires the subject to have the appropriate equipment,
materials, financial resources, etc. The author, inventor, or other creator in most cases does
not have such means and resources, and therefore mainly exercises their property rights to
the created object by disposing of these rights, as a rule, by entering into contractual
relations with relevant entities (publishers, film studios, producers, etc.). Under such
conditions, the contract constitutes the legal means that allows to ensure the satisfaction of
property interests of the creator, as the latter receives a fee (royalty) for the use of the
results of creative activity. Therewith, the contract ensures the satisfaction of property
interests and the subject with whom the creator enters into it, because under the contract
such a subject is given the right to use the work, invention, etc. or the latter acquires
intellectual property rights to the object. Ultimately, this also satisfies the interests of
society, whose members have access to works of modern art, high-tech devices, quality
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medicine, etc. In general, the contract is perhaps the most important legal means of
commercialising intellectual property rights, as it ensures effective implementation of
results of creative activity in production and other areas of public life so as to meet both
the private interests of their creators, those who invested in such creation, and public
interests [18-20].

Intellectual property law is an independent institution of civil law, which is covered
by one of the six books of the Civil Code of Ukrainel. Objects of intellectual property
rights constitute a separate type of objects of civil rights (Articles 177, 199 of the Civil
Code of Ukraine), in respect of which there are sui generis rights — moral and (or)
proprietary rights to intellectual property (Article 418 of the Civil Code of Ukraine) that
differ from other categories of subjective civil rights. All this necessitates the separation
of independent contractual structures that mediate the dynamics of rights to intellectual
property. Therefore, contracts on the disposal of rights to intellectual property constitute
an independent group in the system of contract law. On the other hand, the nature of rights
to intellectual property, which act as an original "basis" for contractual relations in this
area, is unique to the various objects of rights to intellectual property — works,
performances, inventions, trademarks, etc. This, in turn, allows to enshrine unified
contractual structures in civil legislation, in order to mediate relations on the disposal of
rights to intellectual property, the scope of which covers various sub-institutions of rights
to intellectual property (copyright, related rights, patent law, etc.). This trend has been
implemented in the Civil Code of Ukraine, which in Chapter 75 stipulates contracts on the
disposal of rights to intellectual property applicable to various objects of rights to
intellectual property.

Based on content, contracts on the right to use the object in the area specified in the
contract (license contract, commercial concession contract) and contracts on the transfer
(alienation) of rights to intellectual property can be distinguished within this group of
contracts. Furthermore, such contracts may be concluded that stipulate the order for
creation of an object of intellectual property rights, where the constitutive element of the
relations is the disposal of property rights to the created object. Along with contracts where
the disposal of rights to intellectual property is their ultimate purpose, there are also other
contracts containing elements of the disposal of rights to intellectual property. These
include, in particular, contracts concluded between collective management organisations
and subjects of copyright and (or) related rights, contracts on the pledge of rights to
intellectual property, contracts between co-authors on the distribution of property rights to
the objects created by them, production contracts, etc. [21-23]. The next (fourth) stage of
legal regulation of intellectual property relations is the protection of rights to intellectual
property in case of infringement, non-recognition, or challenge. In modern conditions,
there is a rising tendency to use the contract as a legal remedy at the stage of protection of
rights to intellectual property.

In accordance with Part 2 Article 16 of the Civil Code of Ukraine?, the parties may
stipulate means of protecting their rights in the contract for the disposal of rights to
intellectual property, which are not stipulated by law. In this regard, it should be noted that

! Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15.
2 lbidem, 2003.
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the possibility of determining ways to protect rights to intellectual property by the contract
is limited due to the fact that such rights exist in absolute legal relations, where the scope
of obligated entities is predetermined. As a rule, the right holder is not in contractual
relations with potential infringers; therefore, the methods of their protection are
predominantly determined by law. However, in some cases, ways to protect rights to
intellectual property may still be determined by contract. For example, in one case it was
found that according to paragraph 6 of the contract on alienation of rights to intellectual
property, in case of alienator's non-performance of paragraphs 1-4 of the contract in terms
of infringement of the exclusive right of the acquirer to use all known methods of
protection without restriction of the territory of the exclusive right to permission or
prohibition of use of the official work of the author N. “Publishing project of the newspaper
"Soroka™” by other persons the alienator shall pay the purchaser a fine of twenty thousand
percent of monetary compensation for transferred property rights. In this case, the
commercial courts concluded that such terms and conditions of the contract are in
conformity with the requirements of the legislation [24]. When concluding a contract on
the disposal of rights to intellectual property, the parties may use the provisions of Article
259 of the Civil Code of Ukraine! on the possibility of changing the duration of the statute
of limitations, stipulating in such a contract a statute of limitations of longer duration than
that established by law. However, it should be emphasised that the contract may not change
the procedure for calculating the statute of limitations (Article 260 of the Civil Code of
Ukraine). Contractual settlement of the procedure for resolving disputes between the
parties to agreements on the disposal of rights to intellectual property is becoming
increasingly important. This refers to, for example, terms and conditions that stipulate the
transfer of disputes arising from the contractual relations to the consideration of the court
of arbitration, the use of mediation procedures, etc.

Ultimately, a contract can serve as an effective legal remedy for the settlement of a
dispute arising from an infringement on a right to intellectual property. Thus, in practice,
cases occur when the subject of rights to intellectual property (right holder) and the
infringer reach an agreement on out-of-court settlement of the dispute. The legal form of
such an agreement is a contract, which may contain, inter alia, the terms and conditions for
the infringer's payment of the appropriate amount of money as compensation in favour of
the right holder for property losses incurred in connection with the infringement of rights
to intellectual property. This ensures the protection of rights to intellectual property, but
the parties to the dispute do not bear the costs associated with the consideration of the case
in court, further execution of the court decision, etc. Furthermore, this option saves a lot
of time, considering that there is usually a fairly long period of time between filing a claim
and the enforcement a court decision,

CONCLUSIONS

The mechanism of legal regulation of intellectual property relations can be considered as
a system of legal means that ensure the orderliness of public relations in the field of
intellectual property in order to satisfy the interests of creators, right holders, and public
interests. The contract plays an important role among the elements of the legal regulation

! Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15.
°
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of intellectual property relations. In modern conditions, the contract constitutes the legal
tool that has its effect at all stages of legal regulation of intellectual property relations.

At the stage of legal regulation of intellectual property relations, the contract is one
of the means of the said regulation. Therewith, it is advisable to distinguish between two
groups of contractual regulation of such relations: those that mediate statics, i.e. the
ownership of intellectual property rights to the relevant entities, and those that mediate the
dynamics, i.e. the transfer of rights to intellectual property from one subject to others. The
legal relations included in the first group are predominantly regulated by the legal
provisions (types of rights to intellectual property and the conditions for granting them
legal protection, the validity of rights to intellectual property, cases of free use of objects,
etc.). The possibilities of contractual regulation of legal relations of the second group are
much wider. There, the contract determines the scope of rights to use the object of
intellectual property rights granted or transferred under the contract, methods of use,
circulation, territory of use, requirements for the work that the author undertakes to create,
the term of its creation, etc. At the stage of acquisition of rights to intellectual property, the
contract performs the function of a legal fact (or element of legal composition), which
serves as the basis for the acquisition of such rights. In this aspect, the provisions of Article
422 of the Civil Code of Ukraine require revision in part that the grounds for the emergence
(acquisition) of rights to intellectual property may be determined by contract. Considering
this, the authors propose to amend the wording of Article 422 of the Civil Code of Ukraine
as follows:

“1. Rights to intellectual property arise (acquire) on the grounds established by this
Code or other law, in particular from contracts”.

In the exercise of rights to intellectual property, the contract constitutes a legal form
of disposal of these rights, thereby ensuring the effective implementation of creative
activities in production and other areas of public life so as to meet the private interests of
creators, those who invested in such creation, and public interests. Considering that rights
to intellectual property constitute an independent institution of civil law, as well as the fact
that its objects are a separate type of objects of civil rights, in respect of which exist sui
generis rights — moral and (or) proprietary rights to intellectual property, contracts on
disposal of rights to intellectual property constitute an independent group in the system of
contract law.

The importance of the contract at the stage of protection of rights to intellectual
property from infringement, challenge, or non-recognition is key. A contract can serve as
an effective means of out-of-court settlement of a dispute that has emerged as a result of
an infringement of rights to intellectual property. Also, certain issues concerning the
methods of protection of violated rights, the duration of the statute of limitations, the use
of mediation procedures, etc. may be determined by contract.

In general, considering the development of modern private law, further study of the
place of the contract in the mechanism of legal regulation of intellectual property,
especially its regulatory function, appears to be rather promising; therefore, the authors
hope that this study contributes to further theoretical investigation of this important issue
and development of proposals to improve the legislation of Ukraine on intellectual

property.
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Amnppiii bornanosuyu I'punsik, Hagia Bacuiisaa MijioBcbka

Biooin npobnem npusamnoeco npasa

Hayxoeo-docnionoco incmumymy npusamnozco npasa i
nionpuemnuymea imeni akaoemixka @.I". bypuaxa HAIIpH Ykpainu
Kuis, Ykpaina

OCOBJIMBOCTI 3ACTOCYBAHHS CTATTI 392 HIUBLJIBHOI'O
KOJIEKCY YKPATHU ITPU BUSHAHHI ITIPABA BJIACHOCTI HA
HOBOCTBOPEHE HEPYXOME MAHHO (3A MATEPIAJIAMHU
CYJIOBOI IPAKTUKN)

AHoTauis. /Jocaiodxicenns ocobnusocmell BUSHAHHA NPABA 81ACHOCHI HA HOBOCHBOPEHE HEPYXOMe
MAUHO 3yMO61eHe U020 Memolo, AKA NOAA2AE Y BU3HAYEeHHI RIOCmas OJa 3ACMOCY8aHMA
nepedbauenozo cmammeio 392 Lusinornoeo kooexcy (LK) Ykpainu cnocoby 3axucmy npu 6usHanui
npasa 61ACHOCMi HA HOBOCMEOPeHUli 00’ €km OYOIBHUYMBA, A MAKONC GUABNIEHHI NPOSANUH |
cynepeuHocmell Yy 3aKOHOO0A8cmei  YKpainu, cyoosiil npakmuyi, wo 6UHUKAomv nio uac
3aCMOCYBaHHSL I0N0GIOHO20 CROCOOY 3aXUCTY CYO EKMUBHO20 NPABA MA 8UPOONIEHH] NPONO3UYill
w000 ix yCyHeHHs. Y 36 A3KY 3 YuM, OCHOBHUM MeMOOOM OAHO20 00CNIONCEHHS CIA8 NOPIBHAIbHO-
npagosutl, AKUll 0as 3Mo2y SUABUMU MA NPOAHANIZYeamu pi3Hi Ni0Xo0u 00 3AKOHOOABY020
3AKPINAEHH MaA 3ACMOCY8AHH MAKO20 CHOCOOY 3aXUCmy, SIK 6U3HAHMA Npasa eiacHocmi. Y
HAYKOBIU cmammi 6CMAHOBIEHO, W0, He38ANCAIOYU HA Me, W0 NPU YKIAOEHHT 002080pY KYNi6li-
npooadscy MAuHOBUX NPA8 HA HEpyXome MAlHo, NOKYNeyb OMPUMYE 0OMedcene peuoge npaso, 3a
SAKUM 6IH HAOLIeHUll NeeHUMU, dle He 6cima npasamu iacHuxa maiina. OOIpYyHmMOBAHo, WO
noKyneybv, sIKUll BUKOHAB CB0T 2pOouio8i 30006 'A3aHHsL 3a 002080POM KYRIGLI-NPOOANCY MAUHOBUX
npas Ha Hepyxome MAlHo, NOGHICIMIO CHIAMUSULU 8APMICTNb, YCIMAHOBLEH) 8KA3AHUM 002080POM,
88ANCAEMBCS MAKUM, WO GUUHUS Oii, CNPAMOBAHI HA BUHUKHEHHS IOPUOUYHUX (DAKMi8, HeOOXIOHUX
i docmamuix 011 OMPUMAHHSL NPABA BUMOSU Nepexody NPasa 8IACHOCMI Ha 00 'ekm 0YOigHUYMEA.
YV 36’a3xy 3 yum dosederno, wo eghexmugHicms 3aCMOCY8AHHA NPU BUSHAHHI NPABA GLACHOCTI
Ha HOBOCMEOpEHe HepyXOMe MAliHO cnocoby 3axucmy, nepedbauernozo cm. 392 L[K Vkpaiuu,
CNPAMOBAHA HA HIBENI0BAHHA MONCAUBOCTI 8UUHEHHS NOOAILUUX NPOMUNDASHUX Oill Mpemix
0cib w000 makoeo MaiHa, i 00CA2AEMbCA 3d O0NOMO20I0 NPUMYCOB020 BUKOHAHHS PilleH s
YOy WAAXOM BUBHAHHA NPABA BAACHOCMI HA KOHKPEeMHUL 00 '€Km, a y 6UNAOKY 1020 3HUUJeHHS
— WAXOM OMPUMAHHSL 8i0N0BIOH020 Gi0wWK00y8anns. IlIpaxmuune 3HauenHs OOCHIOJICEHHS
ocobausocmeti s3acmocysanus cm. 392 I[K VYkpainu npu eusnanni npasa 61acHocmi Ha
HOBOCMBOPEHe HepyXome MAUHO NOAA2AE y MOMY, W0 U020 pe3ylbmamu HOKIUKAHI Cnpusimu
ROOANLUUM HAYKOBUM PO3POOKAM, YOOCKOHANEHHIO NPABOBO20 Pe2YIt08AHHS GIOHOCUH, 00 €EKMOM
AKUX € HOBOCMBOpeHe Hepyxome MatiHo, onmumizayii peanizayii npasa 61ACHOCMI ma
npaso3acmocysants y yiil ceepi.

KurouoBi cioBa: crioci6 3axucty, MaifHOBI mpaBa, 00’ €KT iHBECTyBaHHS, A€p)KaBHA PeeCcTpalis,
JIOTOBIp KyHiBIIi-TIPOJIaXKYy.
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FEATURES OF APPLICATION OF ARTICLE 392 OF THE CIVIL
CODE OF UKRAINE UPON RECOGNISING THE RIGHT OF
OWNERSHIP OF NEWLY CREATED REAL ESTATE (A CASE
STUDY OF JUDICIAL PRACTICE)

Abstract. The study of the specific features of recognition of ownership of newly created real estate
is conditioned by its purpose, which is to determine the grounds for application of remedy upon
recognising ownership of newly created construction object, stipulated by Article 392 of the Civil
Code of Ukraine. The purpose of the study also includes identification of gaps and discrepancies
in the legislation of Ukraine and judicial practice, which arise during application of the
appropriate remedy for a substantive right, and the development of proposals for their elimination.
In this regard, the main method of this study was comparative law, which allowed to identify and
analyse different approaches to the legislative consolidation and application of such a remedy as
the recognition of property rights. Upon concluding an agreement on sale and purchase of property
rights to immovable property, the buyer receives a limited real right, under which it is endowed
with certain, but not all rights of the property owner. Nevertheless, in recognising the ownership
of newly created real estate, the study proves the feasibility of applying the method of protection
stipulated in Article 392 of the Civil Code of Ukraine. It is substantiated that the buyer, who has
performed its monetary obligations under the agreement on sale and purchase of real property
rights, having fully paid the contractual value, is considered to have committed actions aimed at
the occurrence of legal facts necessary and sufficient to obtain the legal claim for the transfer of
ownership of the construction object. In this regard, it has been proved that the effectiveness of the
remedy stipulated by Article 392 of the Civil Code of Ukraine, which is applied upon recognising
the ownership of newly created immovable property, is aimed at levelling the possibility of further
unlawful actions of third parties in relation to such property, and is achieved through the
enforcement of judgement by recognition of ownership of a specific object, and in case of its
destruction — by obtaining appropriate compensation. The practical significance of the study of the
application of Article 392 of the Civil Code of Ukraine upon recognising the ownership of newly
created real estate is that its results are designed to promote further research, to improve the legal
regulation of relations, the object of which is newly created real estate, to optimise the
implementation of property rights and law enforcement in this area.

Keywords: remedy, property rights, investment object, state registration, sale and purchase
agreement.

INTRODUCTION

In accordance with Part 1 Article 16 of the Civil Code of Ukraine!, every person shall have
the right to go to court to protect their violated, unrecognised, or disputed rights, freedoms,
or interests. Protection of civil rights is an action to prevent, stop the violation of rights, or
restore the violated rights of individuals or legal entities. Every person shall have the right

L Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15
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to protection of their right and interest, which do not contradict the principles of civil
legislation, the requirements of justice, good faith, reasonableness. The protection of
substantive civil rights and interests is carried out in accordance with the procedure
stipulated by law, i.e. by means of appropriate remedies [1; 2]. The remedy for the
substantive civil rights constitutes a substantive coercive means stipulated by law, which
facilitate the restoration (recognition) of the violated (disputed) rights and exercise
influence on the offender. Provisions of civil legislation (Article 16 of the Civil Code of
Ukraine)? stipulate certain ways to protect civil rights and interests, the list of which is not
exhaustive, because the court may remedy civil rights or interests by other means
prescribed in an agreement or law. Under Article 16 of the Civil Code of Ukraine, one of
the ways to remedy civil rights is the recognition of a substantive right, which is applied
when a certain substantive right of a person is questioned or disputed, denied, or when
there is a real threat of such actions.

In the field of property rights, recognition of property rights constitutes an effective
remedy. Thus, in accordance with Article 392 of the Civil Code of Ukraine?, the property
owner may file a lawsuit for recognition of their property right, if this right is disputed or
not recognised by another person, as well as in case of loss of a document certifying the
said property right. The application of the remedy prescribed by Article 392 of the Civil
Code of Ukraine should promote the real restoration of the violated right by ensuring the
termination of its non-recognition or dispute, as well as be aimed at eliminating the
possibility of further unlawful actions of third parties against such property. The purpose
of such remedy is achieved through the enforcement of a judgement by recognising the
ownership of a particular object, and in case of its destruction — by obtaining appropriate
compensation. At present, however, the issue of the possibility of applying Article 392 of
the Civil Code of Ukraine to legal relations concerning investment in construction objects
remains debatable both at the theoretical and practical levels. Moreover, such application
concerns not only the loss of title establishing documents, but also the cases of their
complete absence. This situation may arise from the lack of confirmation of the existence
of the substantive right of the owner by the respective documents due to other persons
obstructing the registration of ownership of the newly created immovable property
subsequent to its commissioning. Furthermore, the existence of the owner's substantive
right to the invested construction object may be doubted, unrecognised, or disputed by
other persons, in particular in case of alienation of the investment object to third parties
subsequent to commissioning of the building as a result of changes in the technical
specifications of the investment object introduced during the construction [3-7]. In this
regard, the purpose of this study is to determine the possibility and grounds for the
application of the remedy stipulated by Article 392 of the Civil Code of Ukraine upon
recognising the ownership of a newly created construction object, as well as to develop
proposals to eliminate contradictions in the legislation of Ukraine and judicial practice,
which arise upon application of the corresponding remedy of subjective rights. The
practical significance of the study of the application of Article 392 of the Civil Code of
Ukraine upon recognising the ownership of newly created real estate is that its results are

! Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15.
2 bidem, 2003.
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designed to promote further research, to improve the legal regulation of relations, the
object of which is newly created real estate, and to optimize the implementation of property
rights and law enforcement in this subject area.

1. MATERIALS AND METHODS

The issue of recognition of ownership of newly created real estate is understudied in the
legal literature. Recognition of property rights in general has been the subject of research
among such scholars as 0.0. Kot [8], .M. Panchenko [9], 1.O. Dzera [10], etc. At the
academic level, some issues of recognition of ownership of a self-built object, inheritance
in the absence of a title deed, recognition of ownership of a derelict thing, the statute of
limitations, etc. have been considered, indicating that the legislator either stipulates no
possibility whatsoever for the recognition of ownership in some of these cases (for
example, for objects of self-built construction or recognition of ownership by the testator)
or stipulates another, special procedure for acquiring ownership of such objects, which is
more complicated than the procedure for recognition of ownership under Article 392 of
the Civil Code of Ukraine, and therefore should be governed by other rules of civil
legislation [11-13]. The comment of scholars on legal positions of the Supreme Court,
"Protection of property rights”, edited by 1.V. Spasybo-Fatieieva, deserves special
mention [14]. However, the inconsistency of judicial practice necessitates the
identification of features and grounds for recognition of ownership of newly created real
estate under Article 392 of the Civil Code of Ukraine. The methodology of this study is
determined by its purpose and lies in identification of features and grounds for the
application of such a remedy as the recognition of ownership of newly created real estate;
identification of gaps and discrepancies in the legislation of Ukraine and the judicial
practice, which arise during the application of the corresponding remedy of subjective
rights and proposals for their elimination. The legal framework of this study includes the
Civil Code of Ukrainel,the Law of Ukraine "On Property Valuation, Property Rights, and
Professional Valuation in Ukraine"?, the Law of Ukraine "On Financial and Credit
Mechanisms and Property Management in Housing Construction and Real Estate"*, Law
of Ukraine "On Regulation of Urban Development™, Law of Ukraine "On State
Registration of Real Rights to Immovable Property and Their Encumbrances"®, Resolution
of the Cabinet of Ministers of Ukraine "On the Procedure for Commissioning Completed

! Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15

2 Law of Ukraine No. 2658-II1 “On Valuation of Property, Property Rights and Professional Valuation
Activities in Ukraine”. (2001, July). Retrieved from https://zakon.rada.gov.ua/laws/show/2658-14#Text.

% Law of Ukraine No 978-IV “On Financial and Credit Mechanisms and Property Management in Housing
and Real Estate Transactions”. (2003, June). Retrieved from https://zakon.rada.gov.ua/laws/show/978-15

4 Law of Ukraine No 3038-VI “On Regulation of Urban Planning Activity”. (2011, February). Retrieved
from https://zakon.rada.gov.ua/laws/show/3038-17

5> Law of Ukraine No. 1952-1V “On the State Registration of Real Rights to Immovable Property and Their
Encumbrances” (2004, July). Retrieved from https://zakon.rada.gov.ua/laws/show/1952-15#Text.

°
80


https://zakon.rada.gov.ua/laws/show/435-15
https://zakon.rada.gov.ua/laws/show/978-15
https://zakon.rada.gov.ua/laws/show/3038-17

Journal of the National Academy of Legal Sciences of Ukraine, Vol. 27, No. 2, 2020

Facilities™!, Resolution of the Cabinet of Ministers of Ukraine "On Procedure for
Registration of Proprietary Rights to Immovable Property and Their Encumbrances?, etc.

The study uses general scientific and special legal methods of scientific knowledge.
The main method of research is comparative law, which allowed to identify and analyse
different approaches to the legislative consolidation and application of such a remedy as
the recognition of ownership. Philosophical and functional methods allowed to outline the
prerequisites for the development of an effective remedy of property rights to construction
sites and to identify the interrelation of its elements. The dialectical method of cognition
accompanied the entire procedure of scientific research and allowed to consider the trends
of development and improvement of domestic civil legislation in the context of European
integration. The use of the dialectical method of cognition provided an opportunity to
consider the main features of the acquisition of ownership of newly created real estate. The
formal legal method is used in the analysis of legal provisions governing relations in
property rights and the practice of their application. Among other methods of research of
the subject matter, the method of the analysis and synthesis were used to investigate the
modern condition of the legislation and judicial practice and to propose improvement of
the regulatory framework. Analysis of judicial practice of Ukrainian courts and the case
law of the European Court of Human Rights allowed to establish the possibility and
determine the grounds for the application of remedy of recognising the right of ownership
of newly created real estate stipulated by Article 392 of the Civil Code of Ukraine.

The presented scientific ideas of the authors in the modern development of civil
relations include target, methodological, substantive, legal, and effective components.

2. RESULTS AND DISCUSSION

Nowadays, investment and financing of housing construction with the use of funds raised
from individuals and legal entities, including management, can be carried out exclusively
through construction financing funds, real estate funds, mutual investment institutions, as
well as by issuing targeted bonds of enterprises, the obligations under which are performed
by transferring the object (part of the object) of housing construction. Legal relations
arising between persons who alienate property rights to immovable property at the
construction stage and persons who acquire such rights are formalised by agreements of
sale and purchase of property rights to immovable property, according to which the buyer
receives the right to own, dispose of, and use property rights, but the ownership of a
particular apartment arises only in the future [15-16]. Thus, according to Article 656 of the
Civil Code of Ukraine®, property rights may be the subject of a sale and purchase
agreement. Therewith, the general provisions on sale and purchase of property rights shall
apply to the sale and purchase agreement, unless the content or nature of these rights

! Cabinet of Ministers of Ukraine Decree No. 461 “On the Procedure for the commissioning of completed
construction projects”. (2011, April). Retrieved from https://zakon.rada.gov.ua/laws/show/461-2011-
%D0%BF.

2 Decree of the Cabinet of Ministers of Ukraine No. 1127 “On the Procedure for State Registration of Real
Rights to Immovable Property and Their Encumbrances”. (2015, December). Retrieved from
https://zakon.rada.gov.ua/laws/show/1127-2015-%D0%BF.

3 Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15
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specify otherwise. Admittedly, property rights can act as the subject of a wide array of
other civil agreements [17].

As noted in the legal literature, the property right to immovable property at the
construction stage is a limited real right [18]. Analysis of the legislative definition of
property rights, which is stipulated by Article 3 of the Law of Ukraine "On Valuation of
Property, Property Rights and Professional Valuation in Ukraine"! also testifies to its
understanding as different from the ownership of jus in re, as well as other specific rights
and rights of claim. That is, the property right to immovable property at the construction
stage constitutes the right of its holder to claim ownership of such immovable property in
the future. However, at the construction stage, the holder of the property right is endowed
with certain, but not all rights of the property owner. The latter receives only the right to
acquire ownership of a particular property only subsequent to an occurrence of an array of
investitive facts (completion of construction, commissioning, address assignment, etc.),
and not the ownership of real estate per se.

Thus, under the agreement on sale and purchase of property rights, the buyer receives
not ownership of individually determined real estate with all its inherent properties, but
ownership of property that is non-existent at the construction stage, which may come into
existence provided the occurrence of all the circumstances prescribed by the construction
documentation. Therewith, the legislator does not restrict the holder of ownership to
immovable property in performing any operations on these rights that are not prohibited
by law, including the assignment of the right of claim (cession) under such agreements.
However, in the context of the issue of property rights, the case law of the European Court
of Human Rights should be noted. In one of its judgments, it pointed out that the concept
of property in the meaning of Article 1 of the First Protocol to the Convention for the
Protection of Human Rights and Fundamental Freedoms? covers both available property
and assets, including requirements concerning which the applicant may claim that it has at
least a “legitimate expectation” of effective acquisition of property rights (Pine Valley
Development Ltd. and others v. Ireland) [19]. That is, the property right as a "right of
expectation™ is a limited real right, which certifies the competence to acquire ownership of
real estate in the future and forms an integral part of the property [18; 20]. Such a legal
conclusion is stipulated in the judgement of the Supreme Court of Ukraine in case 6-
2651ucl6 [21].

Acquisition of property rights is a certain legal structure with which the law connects
the emergence of a person's substantive right of ownership of certain objects [22]. Part 1
Article 328 of the Civil Code of Ukraine prescribes that the property right is acquired on
the grounds that are not forbidden by the law, in particular from transactions. As for the
moment of occurrence of ownership of the newly created real estate, there are certain
features stipulated by Part 2 Article 331 of the Civil Code of Ukraine, according to which
the right of ownership of newly created real estate arises from the completion of
construction. In this case, if the agreement or law prescribe the commissioning of real
estate, the right of ownership shall also arise from the moment of such commissioning

! Law of Ukraine No. 2658-I11 “On Valuation of Property, Property Rights and Professional Valuation
Activities in Ukraine”. (2001, July). Retrieved from https://zakon.rada.gov.ua/laws/show/2658-14#Text.

2 Convention for the Protection of Human Rights and Fundamental Freedoms. (1950). Retrieved from
https://zakon.rada.gov.ua/laws/show/995_004#Text.
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(commissioning of completed facilities is governed by the relevant Procedure approved by
the Resolution of the Cabinet of Ministers of Ukraine No. 461 of April 13, 2011%). If the
right of ownership of immovable property is subject to state registration in accordance with
the law, the right of ownership shall also arise from the moment of state registration.
Notably, in accordance with the Letter of the Ministry of Justice of Ukraine No. 19-50-
2309 of June 22, 20072, until the completion of the construction of the invested real estate
and its commissioning, the investor shall hold not the ownership of this object, but the
property rights to it. The investor cannot alienate the apartment as a real estate object prior
to the acceptance of the construction object into operation and registration of ownership of
the specified apartment, but can alienate its property rights to the apartment. Thus, the
analysis of the provisions of Article 331 of the Civil Code of Ukraine® in systematic
connection with the provisions of Articles 177-179, 182 of the Civil Code of Ukraine, gives
grounds to conclude that the ownership of newly created real estate as an object of civil
rights arises from the moment of its state registration.

The procedure for state registration of real rights to immovable property and the list
of documents required for its implementation is determined by the Procedure for State
Registration of Real Rights to Immovable Property and Their Encumbrances, approved by
the Resolution of the Cabinet of Ministers of Ukraine No. 1127 of December 25, 2015*.
Thus, paragraph 78 of the above Procedure prescribes that for state registration of
ownership of certain individually identified immovable property (apartment, residential,
non-residential premises, etc.) located in the object of immovable property, the
construction of which was performed with the involvement of funds of individuals and
legal entities, the owner of such property shall submit, in particular, a document confirming
the acquisition of ownership of the investment object, which is stipulated by law
(investment agreement, equity agreement, agreement on sale and purchase of property
rights, etc.). That is, in case of acquisition of property rights to real estate, the document
confirming the ownership of the construction object is the agreement on sale and purchase
of property rights. In this case, the buyer who has performed its monetary obligations under
the agreement on sale and purchase of property rights to real estate, having paid in full the
contractual value, shall be considered as such that has committed actions aimed at the
occurrence of legal facts necessary and sufficient to obtain the right of claim to transfer
ownership of the construction object. As noted in the legal literature, the State Register of
Real Rights to Immovable Property is an information system that ensures processing,
storage, and provision of information on registered real rights to immovable property and
their encumbrances, the objects and subjects of such rights, and the state registration itself
lies in the entry of information according to a special procedure, which involves data
accuracy verification [23]. Considering the above, it is important to point out that the

! Cabinet of Ministers of Ukraine Decree No. 461 “On the Procedure for the commissioning of completed
construction projects”. (2011, April). Retrieved from https://zakon.rada.gov.ua/laws/show/461-2011-
%D0%BF.

2 Letter of the Ministry of Justice of Ukraine No. 19-50-2309. (2007, June). Retrieved from
https://zakon.rada.gov.ua/laws/show/v2309323-07.

3 Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15

4 Decree of the Cabinet of Ministers of Ukraine No. 1127 “On the Procedure for State Registration of Real
Rights to Immovable Property and Their Encumbrances”. (2015, December). Retrieved from
https://zakon.rada.gov.ua/laws/show/1127-2015-%D0%BF.
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essence of state registration of rights is reflected in the official recognition and state
confirmation of the acquisition, change, or termination of real rights to immovable property
that have already taken place based on decisions of relevant bodies, agreements, or other
title establishing documents by means of relevant entries into the State Register of Rights,
and not the direct creation of such facts by the specified entries. In this regard, the
certificate of ownership is only a document that formalises the respective right, but is not
a transaction based on which this right arises, changes, or terminates, i.e. the certificate of
ownership does not give rise to the defendant's right, but only records the fact of its
presence. The relevant legal position is set out by the Commercial Court of Cassation of
the Supreme Court of Ukraine in decisions No. 925/797/17 of 27.06.2018 [24], No.
927/849/17 of 10.04.2018 [25], No. 917/927/17 from 03.04.2018 [26] and is confirmed by
the provision of paragraph 78 of the Procedure for State Registration of Real Rights to
Immovable Property and Their Encumbrances?, which states that in case of acquisition of
property rights to real estate, the agreement on sale and purchase of property rights
constitutes the document confirming the acquisition of ownership of an object of
construction registered with the person.

Remedy of property rights is carried out in accordance with the procedure stipulated
by the legislation, and if such a special procedure is not established, the property rights are
remedied on the general grounds enshrined in civil legislation. Article 392 of the Civil
Code of Ukraine stipulates that the owner of property may file a lawsuit for recognition of
their property right, if this right is disputed or not recognised by another person, as well as
in case of loss of a document certifying their property right [27]. Accordingly, the plaintiff
here will be an entity that considers itself the owner of certain property, but cannot properly
exercise its powers due to the existence of doubts concerning this right from third parties
or the need to procure title establishing documents. The defendant in this claim may be any
person who does not recognise, denies, or disputes the right of the plaintiff to exercise the
powers of possession, use, and disposal of the disputed property, or has their interest in
this property.

Prerequisite for the application of Article 392 of the Civil Code of Ukraine? is the
absence of other ways to recognise the relevant right of ownership of property except the
judicial. It is obvious that a special recognition of the right of ownership of property by the
court can take place even when the plaintiff does not have the necessary title establishing
documents regarding its affiliation. Thus, the Supreme Specialised Court of Ukraine for
Civil and Criminal Cases in its decision of February 7, 2014 "On judicial practice in cases
of protection of ownership and other real rights" outlined legal positions on the application
of Article 392 of the Civil Code of Ukraine and noted that the need for such a method of
protection of property rights arises, in particular, when the existence of the subjective right
of the owner is not confirmed by relevant documents, doubtful, not recognised by other

! Decree of the Cabinet of Ministers of Ukraine No. 1127 “On the Procedure for State Registration of Real
Rights to Immovable Property and Their Encumbrances”. (2015, December). Retrieved from
https://zakon.rada.gov.ua/laws/show/1127-2015-%D0%BF.

2 Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15

3 Resolution of the Plenum of the High Specialized Court of Ukraine for the Consideration of Civil and
Criminal Cases No. 5 “On Judicial Practice in Cases of Protection of Ownership and Other Property Rights”.
(2014, February). Retrieved from https://zakon.rada.gov.ua/laws/show/v0005740-14.
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persons, or is disputed. That is, the possibility of consideration of cases on the recognition
of property rights stipulated by Article 392 of the Civil Code of Ukraine in courts can be
justified not only by the loss, but also by the complete absence of title establishing
documents. Therefore, if a person who considers themselves the owner of the newly
created real estate, after the completion of construction and commissioning of the object,
cannot properly exercise their powers in connection with other persons obstructing the
registration of ownership of the newly created immovable property, the rights of such a
person shall be subject to remedy by means of filing a claim for recognition of ownership
of property belonging to this person, which is a proper and effective way to protect
substantive rights.

As noted in the legal literature, any civil agreement must meet certain requirements,
compliance with which is necessary [28]. Thus, the content of the agreement on sale and
purchase of property rights to real estate must contain a technical description of the
apartment as an investment object in the building with the specification of the address of
the building, its number, floor, size of the total project and residential area, number of
rooms. It is important to attach a plan (scheme) to the agreement, which outlines the
corresponding investment object. After all, the agreement is a way of legal regulation of
the behaviour of the parties in civil obligations, as the will of the parties is consolidated in
the contractual terms, which shall be consistent with provisions of relevant legislation [27].
Pursuant to Article 2 of the Law of Ukraine "On Financial and Credit Mechanisms and
Property Management in Housing Construction and Real Estate Transactions"! the
construction object is a building, structure, or complex of buildings, the construction of
which is organised by the developer and carried out by the manager at the expense of funds
received for management, and the investment object is an apartment or premises for social
and domestic purposes (built into residential buildings or separately located non-residential
premises, garage, parking space, etc.) in the construction object, which after completion of
construction becomes a separate property.

According to Article 13 of the Law of Ukraine "On Financial and Credit Mechanisms
and Property Management in Housing Construction and Real Estate Transactions"?, the
system of operation of construction financing funds provides, in particular, determination
of the specifications of construction objects and investment objects, the transfer of the list
of investment objects in the construction objects by the developer to the manager of the
construction financing fund, the assignment of the chosen investment object by the
manager to the principal, which confirms the order for construction of this investment
object as a part of the construction object, transfer of the ownership rights to the investment
objects by the manager to the principals who have fully invested these objects under the
sale and purchase agreement , as well as state registration of principals' ownership of the
investment objects, compliance with the deadlines for construction, compliance with the
technical specifications of construction project and investment objects, the use of measures
to eliminate the identified shortcomings, commissioning of the construction object by the
developer, written notice of the manager, ordering technical documentation for the
construction object and for each investment object, transfer of data on the actual area of

! Law of Ukraine No 978-IV “On Financial and Credit Mechanisms and Property Management in Housing
and Real Estate Transactions”. (2003, June). Retrieved from https://zakon.rada.gov.ua/laws/show/978-15
2 lbidem, 2003.
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investment objects to the manager of the construction financing fund, the performance of
final settlements by the principal with the manager according to the actual area of
investment objects, etc.

The commissioning of completed construction objects is preceded by a technical
inventory of the property. Thus, in accordance with Part 1 Article 393 of the Law of
Ukraine "On regulation of urban planning activities"!, technical inventory of real estate is
a set of works to determine the composition, actual area, volume, technical condition
and/or determine changes in these specifications for a certain period of time with the
preparation of corresponding documents (materials of technical inventory, technical
passport) with the use of the Register of construction activities. Furthermore, construction
objects, houses, buildings, structures, apartments, other residential and non-residential
premises, which constitute independent real estate, are assigned the appropriate address
(Part 3 Article 263 of the Law of Ukraine "On Regulation of Urban Development"?). In
case when subsequent to the assignment of the address there was an adjustment of the
design documentation, which may affect the determination of the address of the
construction object (change of location of the object, main entrance, etc.), the customer
shall specify the need for the adjustment (change, assignment) of address in the respective
notice of such changes.

That is, subsequent to the completion of construction and commissioning of the
building, certain parameters of both the construction object and the investment object
(apartment), for which the agreement on sale and purchase of property rights was
concluded, may change, which should be specified in the said agreement. Therewith, if all
available documents, schemes, plans, examinations, technical data sheets attest to the fact
that it is the same investment object (the apartment which is a subject of the agreement,
and the apartment which is created in the course of construction), there are no obstacles to
the application of the provisions of Article 392 of the Civil Code of Ukraine® y in case of
alienation of such an investment object to third parties under the guise of another object
subsequent to the commissioning of the building. Moreover, the application of Article 392
of the Civil Code of Ukraine in cases of alienation of the investment object to third parties
under the guise of another object after putting the house into operation, should be
considered a proper and effective remedy for the investor.

Notably, the reasoning of the possibility of applying Article 392 of the Civil Code of
Ukraine with regard to newly created real estate, despite the contradictory nature of the
judicial practice on this issue, is provided, in particular, in the decision of the Supreme
Court of Ukraine of 13 April 2016 in case No. 6-1601ic16 [29], which states that protection
of property rights to newly created property that was commissioned and issued (registered)
to another person, in case this person does not recognise the plaintiff's rights to the disputed
property shall be performed in accordance with the procedure prescribed by the legislation,
and if such a special procedure is not defined, the protection of property rights is performed

! Law of Ukraine No 3038-VI “On Regulation of Urban Planning Activity”. (2011, February). Retrieved
from https://zakon.rada.gov.ua/laws/show/3038-17

2 lbidem, 2011.

3 Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15.
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on the general principles of civil legislation (in particular, based on Article 392 of the Civil
Code of Ukraine?).

Furthermore, Article 387 of the Civil Code of Ukraine stipulates the right of the
owner to claim their property from a person who illegally, without appropriate legal basis,
took possession of it. Therewith, considering the provisions of Article 396 of the Civil
Code of Ukraine, which extends the application of real right remedies inherent in the owner
to the acquirers of other real rights to another's property, one can conclude that vindication
as a separate remedy is available not only to the owner [30-31]. In turn, the defendant in
the vindication claim is the illegal holder of the owner's property, who may not be aware
of the illegality of possession and maintenance of such property. In this case, illegal owners
are considered to be both persons who directly illegally seized someone else's property,
and persons who acquired property not from the owner, i.e. from a person who did not
have the right to dispose of it. The basis for the vindication claim is circumstances
confirming the legitimacy of the plaintiff's claim for return of property from someone else’s
illegal possession (these are facts confirming the ownership of the claimed property, its
disposal from the plaintiff's possession, its being in kind with the defendant, etc.). That is,
vindication and other property rights may be available to the owner of rights to immovable
property. However, their application must consider the condition of property creation,
because it is impossible to vindicate property that does not exist. In other words, as a
general rule, vindication, as well as a negative claim against real estate, is possible
subsequent the completion of construction and commissioning of the respective objects.

CONCLUSIONS

Therefore, considering the ambiguity of judicial practice on the application of the remedy
of substantive rights under Article 392 of the Civil Code of Ukraine in legal relations, the
object of which is the newly created real estate, it was established that to properly remedy
the violated rights to the newly created object of construction by terminating non-
recognition or contesting ownership, it is advisable to apply the remedy prescribed by
Article 392 of the Civil Code of Ukraine, namely the recognition of ownership of newly
created real estate. This conclusion was drawn in spite of the fact that, upon conclusion of
an agreement on sale and purchase of property rights to real estate, the buyer receives a
limited real right, under which it is endowed with certain but not all rights of the property
owner, and which certifies the right of its owner to acquire ownership of real estate in the
future. After all, a buyer who has performed its monetary obligations under the said
agreement, having fully paid the contractual value, shall be considered as such that
committed actions aimed at the occurrence of legal facts necessary and sufficient to obtain
the right to transfer ownership of the construction object.

Ownership of newly created real estate arises from the moment of completion of
construction, commissioning of real estate, and from the moment of state registration of
ownership. Thus the state registration does not constitute a way of acquisition of the
property right and merely confirms the fact of acquisition, change, or the termination of
the real rights to immovable property. Furthermore, the issuance of a certificate of
ownership does not give rise to the ownership, but only registers the fact of presence of

! Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15.
°

87


https://zakon.rada.gov.ua/laws/show/435-15

Journal of the National Academy of Legal Sciences of Ukraine, Vol. 27, No. 2, 2020

such a right. Applying to the court to recognise the buyer's ownership of the property
invested by them, in accordance with the provisions of Article 392 of the Civil Code of
Ukraine, may take place in cases where the property is already built and commissioned,
but for which no title establishing documents were procured due to the seller or other
persons obstructing the registration of ownership of the investment object under the
agreement on sale and purchase of property rights to immovable property, the value of
which is paid by the buyer in full, and in case the seller does not recognise the buyer's right
to investment object or alienates it to third parties under the guise of another object. In this
regard, when recognising the ownership of newly created real estate, the effectiveness of
the remedy stipulated in Article 392 of the Civil Code of Ukraine is aimed at eliminating
the possibility of further illegal actions of third parties in respect of such property. This is
achieved through the enforcement of a judgement by recognising the ownership of a
particular object, and in case of its destruction — by obtaining appropriate compensation.
Therewith, in cases when the construction of real estate object has not yet been completed
and it has not been commissioned, but has been fully invested, an effective way to remedy
the violated rights is the recognition of property rights to the investment object in the object
of unfinished construction.

Thus, to harmonise the judicial practice and develop common approaches in
choosing an effective way to protect the rights of subjects of legal relations, the object of
which is newly created real estate, it is necessary to expand the scope of grounds for
judicial recognition of property rights under Article 392 of the Civil Code. Such grounds
should include not only the loss, but also the absence of title establishing documents in
connection with other persons obstructing the registration of ownership of the relevant
investment object subsequent to the commissioning of the construction object; non-
recognition of the investor's rights to the relevant investment object, or its alienation to
other persons.
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Ipuna CrenaniBua Jlykacesuu-KpyrHuk

Kageopa yusinbnozo npasa i npoyecy
TepHoninvcbkuti HAYIOHATLHUL eKOHOMIYHUL YHIBEepCUmem
Tepnonins, Yxpaina

MOHSTTA TA CHOCOBU TAPMOHI3AIII
MPUBATHOIIPABOBOI'O 3AKOHOJABCTBA YKPAIHU B
COEPI HAJAHHA TPAHCITIOPTHHUX ITOCJIYT 13
3AKOHOJIABCTBOM €BPOIIEMCHKOI'O COIO3Y

AHoTaniss. Cmamms npuceésuena 2apMoHizayii RPUSAMHONPABO8020 3aKOHO0ABCMea YKpainu 6
cehepi HaOawHs mMparHcnopmHux nociye iz 3axoHooascmeom €eponeticokoco Cor3zy. Memoro
00CiONCeHHsT € (DOPMYNIIOBAHHSA NOHAMMS MA GU3HAYEHHS OCHOBHUX CNOCO0I8 2apMOHizayii
NPUBAMHONPABOBO20 3AKOHO0ABCMBA YKpainu 6 cgepi HAOAHHA MPAHCNOPMHUX NOCTYe 13
saxonooaecmeom Esponeticokoco Cow3y. OCHOBHUM MemOOOM HAYKOB0I pobomu € Memoo
npaeoeozo aHaizy, UKOPUCIAHHA K020 OO 3MO2Y BUSHAYUMU MONCAUBE WLIAXU 2apMOHI3aYil
HAYIOHAIbHO20 3aKOHO0ABCMEAd 6 OKpecieHill cgepi 0o egponeticbkux cmandapmis. Ha niocmasi
aHanizy HOpM HAYIOHAILHO2O 3aKOHOO0A8cmeéa ma 3axonooaecmea €sponeticokoeo Coio3y
DO3MENCOBAHO MEPMIHU «2APMOHI3aYiny, «adanmayisy ma «HAOIUNCEHHS». 3anponoHOBaHO Nio
2apMOHI3aYIE NPUBAMHONPABOBO20 3AKOHOOABCMBA 8 Cepi HAOAHHA MPAHCNOPMHUX NOCTYe i3
3akonooascmeom €sponeticokoco Coio3y po3ymimu npoyec KOpueyeanHs 3aKoHodascmea Ykpainu
Ha niocmaei npasosux axkmie €C, 30Kpema, OupeKmué ma pe2iamenmis, 3 Memow NpugedeHHs
HAYioHanbHo20 3aKoHO0ascmaa y 8iONogioOHicmy 00 iX nonodicens. 3a pe3yibmamamiu npo8eodeHo20
00CTIOMNHCEHHsT BCMAHOBIEHO, WO 2APMOHI3AYIs NPUBAINHONPABOBO20 3aKOHOO0Adcmea Ykpainu 6
cghepi HAOaHHA MPAHCROPMHUX NOCTYe 13 3aK0H00ascmeom €€ 8i06ysacmvcsi mpboma cnocobamu,
a came: 1) npueonanna Yxpainu 00 MidCHAPOOHUX HOPMAMUBHO-NPABOBUX AKMIE, SKI Oilomb HA
mepumopii €C, uu nionucanusi 080CMOPOHHIX 002060pI8 Npo chisnpayio y cghepi HAoauHs
mpancnopmuux nociye 3 kpainamu €C; 2) po3pobnenns ma npuiiHamms HOPMAMUGHO-NPABOBUX
axmie Yxpainu y cghepi HAOaHHA MPAHCNOPMHUX NOCTYe, SKI 8PAX08VIOMb NoNodicerHs npasa €C;
3) imnnemenmayis 6 HayioOHAIbHE 3AKOHOOABCMBO NOJOJCEHb peziamenmis ma oupexmus €C
WIIAXOM GHECEHHSI 3MiH ma OONOBHEeHb 00 YUHHUX HOPMAMUBHO-NPABOSUX aKkmie Ykpainu.
Tpaxmuyne 3HayenHs pe3yibmamis 0OCHONCEHHSA NONALAE Y MOMY, WO MEOPEMUYHI NOONCEHHS.
Ma BUCHOBKU MONCYMb CMAMU OCHOBOW Ol NOOWILWUX HAYKOBUX OO0CHIONCEHb NPABOBO2O
PezyIo8anHs 00208IPHUX 8IOHOCUH 3 HAOAHHS MPAHCHOPMHUX NOCLY2 8 YMOBAX EEPOIHMESPAYIUHUX
npoyecie. Mamepianu cmammi MOdNCYMb 0yMU BUKOPUCAHI 68 HABYATLHOMY npoyeci 07s
ni020MoBKU HABUANLHO-MEMOOUYHO20 3a0e3neueHHs | GUKIAO0AHHs GIONOBIOHUX meM ) po3pisi
HABYAIbHUX KYPCI8 YUBLIBHO20, 00208ipHO20 MA 30008 A3AIbHO20 NpABad, a MAKONHC CHeYianibHUX
YUBLTICMUYHUX OUCYUNIIIH.

KarouoBi cioBa: rapmonisariisi, aganTaiis, HaOJV>KEHHS, JOTOBIpHI BiJHOCHHH, HaJaHHS
TPAHCIIOPTHUX MTOCIYT, EBPOIEHCHKI CTAaHIAPTH.
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THE CONCEPT AND METHODS OF HARMONISATION OF THE
PRIVATE LAW LEGISLATION OF UKRAINE IN THE FIELD OF
PROVISION OF TRANSPORT SERVICES WITH THE
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Abstract. The article is devoted to the harmonisation of private law legislation of Ukraine in the
field of transport services with the legislation of the European Union. The purpose of the study is
to formulate the concept and determine the main ways to harmonise the private law of Ukraine in
the field of transport services with the legislation of the European Union. The main method of
scientific work is the method of legal analysis, the use of which made it possible to identify possible
ways to harmonise national legislation in this area to European standards. Based on the analysis
of the norms of national legislation and the legislation of the European Union, the terms
“harmonisation”, “adaptation” and “approximation” were distinguished. It was proposed to
understand the harmonisation of private legislation in the field of transport services with the
legislation of the European Union as the process of adjusting Ukrainian legislation on the basis of
EU legislation, in particular directives and regulations, in order to bring national legislation in
line with their provisions. According to the results of the study, the harmonisation of private law
of Ukraine in the field of transport services with EU law occurs in three ways, namely: 1) Ukraine's
accession to international regulations in force in the EU, or the signing of bilateral agreements on
cooperation in in the field of providing transport services with EU countries; 2) development and
adoption of regulatory legal acts of Ukraine in the field of transport services, which take into
account the provisions of EU law; 3) implementation into national legislation of the provisions of
EU regulations and directives by making changes and additions to the current regulations of
Ukraine. The practical significance of the research results is that the theoretical provisions and
conclusions can become the basis for further research on the legal regulation of contractual
relations for the provision of transport services in the context of European integration processes.
The materials of the article can be used in the educational process for the preparation of
educational and methodological support and teaching of relevant topics in terms of training
courses in civil, contract and contract law, as well as special civil disciplines.

Keywords: harmonisation, adaptation, approximation, contractual relations, provision of transport
services, European standards.

INTRODUCTION

Having chosen the European integration course, Ukraine has embarked on the path of
social, economic and legal reforms. The success of the implementation of the tasks set
before the state largely depends on the extent to which national legislation meets the
standards of European law. After the entry into force of the Association Agreement
between Ukraine, on the one hand, and the European Union, the European Atomic Energy
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Community and their Member States, on the other hand?, one of the priority areas of
Ukrainian legislation, including in the field of transport services, has become its maximum
approximation to the norms of the acquis communautaire. This seems important not only
from the standpoint of law-making and law enforcement — to improve the mechanism of
regulation of contractual relations for the provision of transport services, but also from an
economic point of view, as the provision of such services provides about 8% of Ukraine's
gross domestic product. However, the process of harmonisation of Ukrainian legislation in
the field of transport services is complicated by the presence of a large number of different
legal acts, some of which are outdated and do not correspond to modern dynamics of
contractual relations, as well as different legislative approaches to consolidate contractual
structures that mediate transport services in codified acts of private law. At the same time,
it can be stated that in the mechanism of legal regulation of contractual relations for the
provision of transport services still remains a priority to ensure the legal protection of the
transport service provider, rather than its customer, including natural person — consumer.
Whereas Art. 3 of the Constitution of Ukraine stipulates that a person, his life and health,
honour and dignity, inviolability and security are recognised as the highest social value. In
addition, a conceptual revision requires a legislative approach to the balance of the
application of dispositive and imperative methods of legal regulation of private law
relations in the field of transport services [1]. The above gives grounds to assert that the
civil doctrine requires scientific and theoretical study of ways to harmonise the private law
of Ukraine in the field of transport services with the legislation of the European Union and
the effectiveness of their application.

Contractual relations for the provision of transport services have repeatedly been the
subject of research in the works of Ukrainian and foreign civilians, including 1.O.
Bezliudko [2], M.I. Brahinskii, V.V. Vitrianskii [3], I.V. Bulhakova [4], T.V. Hriniak [5],
U.P. Hrishko [6], I.A. Dikovska [7], O.V. Klepikova [8], T.O. Koliankovska [9] and many
others. However, such scientific developments usually concerned certain types of contracts
that mediate the obligation to provide transport services, or only certain aspects of such
contractual relations. At the same time, despite such a large number of scientific works,
there is no study in the civil doctrine of the concept and methods of harmonisation of
private law of Ukraine in the field of transport services with the legislation of the European
Union [10-12]. In this regard, there is no doubt about the necessity to determine the
theoretical basis for the process of approximation of national legislation in the field of
transport services to European standards. Therefore, such research is aimed at meeting the
current needs of science and practice [13; 14]. The purpose of this research is to formulate
the concept and determine the main ways to harmonise the private law of Ukraine in the
field of transport services with the legislation of the European Union [15-17].

1. MATERIALS AND METHODS

The materials for writing this scientific article were regulations, scientific works of
Ukrainian civilians in the field of contract law and researches in the field of European

! The Association Agreement between Ukraine, on one hand, and the European Union, the European Atomic
Energy Community and their Member States, on the other hand. (2014, June). Retrieved
from https://zakon.rada.gov.ua/laws/show/984_011.
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integration processes. The regulatory framework used in the research includes: the
Association Agreement between Ukraine, on the one hand, and the European Union, the
European Atomic Energy Community and their Member States, on the other hand;
Consolidated versions of the Treaty on European Union?; regulations and directives of the
European Union in the field of transport services, in particular Regulation (EU) of the
European Parliament and the Council 392/2009 on the liability of carriers of passengers
by sea in the event of accidents?, Regulation (EC) of the European Parliament and of the
Council 261/2004 Regulation (EC) No 261/2004 of the European Parliament and of the
Council of 11 February 2004 establishing common rules on compensation and assistance
to passengers in the event of denied boarding and of cancellation or long delay of flights,
and repealing®, Council Regulation 2027/97 on air carrier liability in the event of
accidents*, Regulation (EC) of the European Parliament and of the Council 1371/2007 on
rights and obligations of rail passengers®, Regulation of the European Parliament and the
Council (EU) 181/2011 concerning the rights of passengers in bus and coach transport®,
Directive 2008/68/EC of the European Parliament and the Council on the inland transport
of dangerous goods’, Council Directive 92/106/EEC on the establishment of common rules
for certain types of combined transport of goods between Member States®, Directive
2002/6/EU amending Directive 97/67/EU on the completion of the internal market for
postal services®, Directive 2002/39/EU amending Directive 97/67/EU concerning the
further opening of postal services of Communities for competition!®; The Civil Code of
Ukraine!'; Economic Code of Ukraine'?; National Transport Strategy of Ukraine till
2030%3; Methodology for determining the criteria of the European integration component

! Consolidated versions of the Treaty on European Union (1992, February) and of the Treaty on the
Functioning of the European Union (1957, March); (2010, March). Retrieved from
https://zakon.rada.gov.ua/laws/show/994_b06.

2 Regulation (EC) of the European Parliament and the Council No. 392/2009. (2009, April). Retrieved from
https://eur-lex.europa.eu/legal-content/BG/TXT/?uri =CELEX:32009R0392.

% Regulation (EU) of the European Parliament and the Council No. 261/2004. (2004, February). Retrieved
from https://zakon.rada.gov.ua/laws/show/994 912.

4 EU Council Regulation No. 2027/97. (1997, October). Retrieved from
https://zakon.rada.gov.ua/laws/show/994 a93.

® Regulation (EU) of the European Parliament and of the Council No. 1371/2007. (2007, October). Retrieved
from http://doszt.gov.ua/content/media/Reglament-1371-UA.pdf.

6 Regulation of the European Parliament and of the Council (EU) No. 181/2011 amending Regulation (EU)
No. 2006/2004. (2011, February). Retrieved from https://minjust.gov.ua/m/str_45893.

" Directive of the European Parliament and the Council No. 2008/68/EC. (2008, September). Retrieved from
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32008L0068.

8 Council Directive No. 92/106/EEC. (1992, December). Retrieved from https://minjust.gov.ua/m/str_45893.
% Directive No. 2008/6/EC of the European Parliament and of the Council supplementing Directive
No. 97/67/EC. (2008, February). Retrieved from https://minjust.gov.ua/m/str_45879.

10 Directive No.2002/39 / EC amending Directive No.97/67/EC. (2002, June). Retrieved
from https://minjust.gov.ua/m/str_45879.

1 Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15.

12 The Commercial Code of Ukraine. (2003, January). Retrieved from
https://zakon.rada.gov.ua/laws/show/436-15#Text.

13 National Transport Strategy of Ukraine for the period up to 2030: Order of the Cabinet of Ministers of
Ukraine No. 430-r. (2018, May). Retrieved from https://zakon.rada.gov.ua/laws/show/430-2018-%D1%80.
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of state target programs®; Action plan for the implementation of the Association Agreement
between Ukraine, on the one hand, and the European Union, the European Atomic Energy
Community and their Member States, on the other hand?; Strategic plan for the
development of river transport for the period up to 20203; Rules for the carriage of goods
in direct mixed rail-water service*; Rules for transportation of dangerous goods by inland
waterways of Ukraine®; Aviation rules of Ukraine “Rules of air transportation and service
of passengers and luggage”® and other regulations. Draft laws of Ukraine “On Railway
Transport””, “On Inland Water Transport”®, “On Multimodal Transportation™®, “On
Amendments to the Law of Ukraine “On Postal Services”””'%,“On Amendments to Certain
Laws of Ukraine Concerning Compulsory Liability Insurance of carrier for Damage
Caused to Life, Health of Passengers and Third Parties* etc.

The methodological basis of this scientific article was general scientific and special
legal methods of scientific knowledge. In particular, the use of the method of legal analysis
made it possible to determine in the Association Agreement between Ukraine, on the one
hand, and the European Union, the European Atomic Energy Community and their
Member States, on the other hand'?, the main directions of approximation of Ukrainian
private legislation in transport services to European standards. The modelling method was

! Methodology for determining the criteria of the European integration component of the state target
programs: Order No. 62 of the Ministry of Economy and European Integration of Ukraine. (2005, March).
Retrieved from https://zakon.rada.gov.ua/laws/show/z0438-05.

2 Action plan for the implementation of the Association Agreement between Ukraine, on the one hand, and
the European Union, the European Atomic Energy Community and their Member States, on the other hand:
Resolution No. 1106 of the Cabinet of Ministers of Ukraine. (2017, October). Retrieved from
https://www.kmu.gov.ua/ua/npas/pro-vikonannya-ugodi-pro-asociaciyu-mizh-ukrayinoyu-z-odniyeyi-
storoni-ta-yevropejskim-soyuzom-yevropejskim-spivtovaristvom-z-atomnoyi-energiyi-i-yihnimi-
derzhavami-chlenami-z-inshoyi.

3 Strategic plan for the development of river transport for the period up to 2020: Order No. 543 of the Ministry
of Infrastructure of Ukraine. (2015, December). Retrieved from https://mtu.gov.ua/documents/446.html.

4 Rules for the carriage of goods in direct mixed rail-water service: Order No. 334 of the Ministry of
Transport of Ukraine. (2002, May). Retrieved from https://zakon.rada.gov.ua/laws/show/z0566-02.

5 Rules of transportation of dangerous goods by inland waterways of Ukraine: Order of the Ministry of
Infrastructure of Ukraine No. 126. (2017, April). Retrieved from
https://zakon.rada.gov.ua/laws/show/z0556-17.

& Aviation rules of Ukraine: Order of the State Aviation Service of Ukraine No. 1239. (2018, November).
Retrieved from https://zakon.rada.gov.ua/laws/show/z0141-19.

" Draft Law of Ukraine No. 7316 on Railway Transport of Ukraine. (2017, November). Retrieved
from http://wl.c1.rada.gov.ua/pls/zweb2/webprocd_1?id= &pf3511=62929.

8 Draft Law of Ukraine No.1182-1 on Inland Water Transport. (2020, September). Retrieved
from https://wl.cl.rada.gov.ua/pls/zweb2/webproc4_1?pf3511=66739.

® Draft Law of Ukraine No.2685 on Multimodal Transportation. (2019, December). Retrieved
from http://wl.cl.rada.gov.ua/pls/zweb2/webproc4_1?pf3511=67796.

10 On Amendments to the Law of Ukraine No. 2984-VI “On Postal Services”. (2011, February). Retrieved
from https://zakon.rada.gov.ua/laws/show/2984-17#Text.

1 On Amendments to Certain Laws of Ukraine Concerning Compulsory Liability Insurance of carrier for
Damage Caused to Life, Health of Passengers and Third Parties: Draft Law of Ukraine (2016, May).
Retrieved from http://w1.cl.rada.gov.ua/pls/zweb2/webproc4 _1?pf3511=59039.

12 The Association Agreement between Ukraine, on one hand, and the European Union, the European Atomic
Energy Community and their Member States, on the other hand. (2014, June). Retrieved
from https://zakon.rada.gov.ua/laws/show/984_011.
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used as a universal for scientific argumentation of a number of conclusions and proposals
in the development of recommendations aimed at improving the current legislation in the
field of regulation of contractual relations for the provision of transport services. The
concept of harmonisation of private law of Ukraine in the field of transport services with
EU law was clarified using the methods of analysis and synthesis. The dialectical method
of research provided an opportunity to highlight the dynamics of amendments to the
legislation of Ukraine in the field of transport services. The systematic method was used
to systematise the ways of approximation of national legislation in the outlined area to
European standards. The use of the method of legal forecasting made it possible to identify
possible areas for harmonisation of private law of Ukraine in the field of transport services
with the legislation of the European Union. The comparative legal method was used when
comparing the norms of individual legislative acts of Ukraine with each other, as well as
the provisions of acts of the European Union and national legislation.

2. RESULTS AND DISCUSSION
Ukraine's implementation of the Association Agreement with the EU has led to the

frequent use of the terms “harmonisation”, “adaptation” and “approximation” in national
legislation, which gives rise to theoretical discussions in scientific doctrine on the
relationship between these concepts [18; 19]. Definitions of these terms are enshrined in
law. Thus, in accordance with the Methodology for Determining the criteria of the
European integration component of state target programs, approved by the Order of the
Ministry of Economy and European Integration of Ukraine of March 16, 2005?, the term
“legislative adaptation” is used as a synonym for approximation and is understood as
process of bringing the laws of Ukraine and other regulations into line with the acquis
communautaire. At the same time, the acquis communautaire is the EU legal system, which
includes (but is not limited to) EU legislation adopted within the EU, the common foreign
and security policy, cooperation in the field of justice and home affairs [20]. And
harmonisation is the process of bringing national standards into line with EU standards?.
Thus, the meaning of the terms “harmonisation”, “adaptation” and “approximation”
indicates that they are synonymous [21; 22].

The norms of the Association Agreement between Ukraine and the EU on the
regulation of transport services use all three of these terms (in particular, in Article 114 —
“adaptation”, in Article 138 — “approximation”, in Article 368 — “harmonisation”).
Whereas in the founding treaties of the EU the term “harmonisation” is most often used
(Part 5 of Article 2, Part 2 of Article 19, Part 4 of Article 79, Part 2 of Article 83, Article
84, Article 113 of the Treaty on functioning of the EU on March 25, 1957%). An analysis
of the Consolidated Version of the EU Treaty and the Treaty on the Functioning of the EU
with protocols and declarations* makes it possible to conclude that the concept of

! Methodology for determining the criteria of the European integration component of the state target
programs No. 62. (2005, March). Retrieved from https://zakon.rada.gov.ua/laws/show/z0438-05.

2 lbidem, 2005.

3 Consolidated versions of the Treaty on European Union (1992, February) and of the Treaty on the
Functioning of the European Union (1957, March); (2010, March). Retrieved from
https://zakon.rada.gov.ua/laws/show/994 b06.

4 Ibidem, 2010.
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“harmonisation” characterises the process of bringing legislation in line with EU law
within the EU and is a statutory obligation of Member States. Therefore, in the future the
authors propose to understand the harmonisation of private law of Ukraine in the field of
transport services with EU law, the process of adjusting Ukrainian law on the basis of EU
legislation, in particular directives and regulations, in order to bring national legislation in
line with their provisions. The directives and regulations of the European Parliament and
the Council in the field of transport, to the content of which Ukraine undertakes to
gradually approximate its legislation, set out in Annexes XXXII* and XXXII1? to Chapter
7 “Transport”, Section V “Economic and Sectoral Cooperation” of the Association
Agreement. In total, the annexes indicate 49 EU directives and regulations and schedules
for their implementation in Ukrainian legislation. Thus, “civil law must comply with trends
in the development of contract law of the European Union” [23; 24].

It is worth agreeing with the position expressed in the legal literature that the
provisions of the Association Agreement with the EU on harmonisation are framework in
nature, and their implementation requires the adoption of relevant regulations, creation of
necessary institutional mechanisms and implementation of certain actions at the
international level. and the Union [25]. After all, as noted by A.A. Hryniak, O. Kot and
M.D. Pleniuk, the essence and meaning of law become apparent through the regulation of
a particular phenomenon [26]. Such a legal act, which determines the principles of
approximation of national legislation to European standards, is the National Transport
Strategy of Ukraine for the period up to 20303, approved by the Cabinet of Ministers of
Ukraine from May 30, 2018. According to the provisions of this strategy, the priorities of
the executive authorities of Ukraine are: 1) ensuring the implementation of the
requirements of EU legislation in the field of transportation and harmonisation of
Ukrainian legislation with EU legislation by improving the regulatory framework; 2)
ensuring the creation of equal and transparent conditions in the market for the provision of
transport services, namely: the adoption of regulations on the liberalisation of the transport
market and non-discriminatory open competition in accordance with EU legislation;
guaranteeing equal, open and transparent access of operators to the transport infrastructure;
development of a transparent national market for freight forwarding services, etc.

In addition, the National Transport Strategy of Ukraine* has formed areas for
ensuring the development of certain modes of transport, in particular:

—railway transport (liberalisation of the railway transport market on the basis of
equal access to railway infrastructure and fair competition between carriers; regulatory and
legal support of the railway transport market by adopting a new Law of Ukraine “On
Railway Transport™ and relevant bylaws; reforming public administration in the transport
sector in accordance with EU standards, introduction of a mechanism for admission to the

! Appendix XXX to Chapter 7 “Transport”. Retrieved from
https://www.kmu.gov.ua/storage/app/media/ugoda-pro-asociaciyu/32_Annex.pdf.
2 Appendix XXXIII to Chapter 7 “Transport”. Retrieved from

https://www.kmu.gov.ua/storage/app/media/ugoda-pro-asociaciyu/33_Annex.pdf.

3 National Transport Strategy of Ukraine for the period up to 2030: Order of the Cabinet of Ministers of
Ukraine No. 430-r. (2018, May). Retrieved from https://zakon.rada.gov.ua/laws/show/430-2018-%D1%80.
# Ibidem, 2018.

> Draft Law of Ukraine No. 7316 on Railway Transport of Ukraine. (2017, November). Retrieved
from http://wl.c1.rada.gov.ua/pls/zweb2/webproc4 1?id= &pf3511=62929.
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railway market of carriers of various types of property (licensing, safety certification),
structural reform of PJSC “Ukrzaliznytsia” — financial and organisational separation of the
infrastructure operator and the carrier);

—road transport (gradual liberalisation of international road haulage; introduction of
a new approach to the licensing of road hauliers, including, in particular, requirements for
business reputation, financial capacity, professional competence of staff and ensuring the
procedure for access to the road transport market in accordance with EU legislation);

—water transport (simplification of formalities for registration of cargo and vessels
in commercial ports; institutional and legislative support for Ukraine to fulfil its
obligations as a flag state, port state and coastal state in accordance with international
treaties of Ukraine and EU legislation; introduction of simplified conditions for registration
of vessels under the State flag of Ukraine, the creation of an international register of
vessels, the gradual liberalisation of freight transport by inland waterways, the opening of
inland waterways for foreign vessels);

—air transport (liberalisation of air traffic by removing restrictions on a parity basis
on the number of designated airlines, points and frequencies during flights between
Ukraine and the world; signing and implementation of the Common Aviation Area
Agreement with the EU while holding bilateral talks on air traffic liberalisation) and other.

To implement these areas, the Cabinet of Ministers of Ukraine approved the Action
Plan for the implementation of the Association Agreement between Ukraine, on the one
hand, and the European Union, the European Atomic Energy Community and their
Member States, on the other hand, dated October 25, 2017, Resolution No. 11061, In 2018,
in cooperation with the EU, the Cabinet of Ministers of Ukraine developed a draft action
plan for 2019-2021 for the implementation of the National Transport Strategy of Ukraine?,
which is at the stage of public discussion on the website of the Ministry of Infrastructure
of Ukraine. The pages of the legal literature identify various ways to harmonise national
legislation with EU law, including: 1) accession to legal acts that establish international
standards in a given area; 2) harmonisation of the provisions of the national regulatory
framework with the provisions of the resolutions of the institutions of the European Union;
3) mutual recognition of national standards of Ukraine and the EU; 4) adoption of national
legal acts that take into account to some extent the provisions of EU law; 5) incorporation
of EU legal acts into national law; 6) parallel adoption by countries of regulations that are
identical or similar in content to EU acts, etc. [27]. The authors will try to identify ways to
harmonise the national legislation of Ukraine with the legislation of the EU in the field of
transport services. One of the ways to harmonise national legislation is for Ukraine to
accede to international regulations in force in the EU, or to sign bilateral agreements on
cooperation in the provision of transport services with EU countries. Thus, in accordance

! Action plan for the implementation of the Association Agreement between Ukraine, on the one hand, and
the European Union, the European Atomic Energy Community and their Member States, on the other hand:
Resolution of the Cabinet of Ministers of Ukraine No.1106. (2017, October). Retrieved from
https://www.kmu.gov.ua/ua/npas/pro-vikonannya-ugodi-pro-asociaciyu-mizh-ukrayinoyu-z-odniyeyi-
storoni-ta-yevropejskim-soyuzom-yevropejskim-spivtovaristvom-z-atomnoyi-energiyi-i-yihnimi-
derzhavami-chlenami-z-inshoyi.

2 On approval of the action plan during 20192021 for the implementation of the National Transport Strategy
of Ukraine for the period up to 2030. Retrieved from https://mtu.gov.ua/projects/view.php?P=193.

°
98



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 27, No. 2, 2020

with the Resolution of the Cabinet of Ministers of Ukraine of November 21, 2018, No.
991, Ukraine acceded to the Protocol of 1988 to the International Convention on
Trademarks of 1966, with the amendments in 2003, 2004, 2006, 2008, 2012, 2013 and
2014 to ith.

Annex XXXII to the Association Agreement declares the conclusion and
implementation of a large-scale Common Aviation Area Agreement and, regardless of the
conclusion of the said Agreement, to ensure the implementation and coordinated development
of bilateral air services agreements between Ukraine and EU Member States. According to
paragraph 1788 of the Government's Action Plan for the implementation of the Association
Agreement, the conclusion of the Common Aviation Area Agreement was scheduled for
December 31, 2018. However, according to the website of the State Aviation Service of
Ukraine, the negotiation process is still ongoing. The signing of the Agreement was twice
postponed at the initiative of the EU. In order to find a compromise and agree on the content
of the Common Aviation Area Agreement, consultations are continuing at various levels with
the involvement of all stakeholders in the negotiation process. The second way to harmonise
the private law of Ukraine in the field of transport services with EU law is the adoption of
national regulations of Ukraine, which take into account the provisions of EU law.

Thus, according to the Association Agreement, within 8 years from the date of its
entry into force, the provisions of Council Directive 92/106/EEC of 7 December 1992
establishing common rules for certain types of combined transport of goods between
Member States must be enshrined in Ukrainian law?. Today, the carriage of goods in direct
mixed traffic (combined or mixed carriage of goods) are governed by Art. 913 of the Civil
Code of Ukraine® and Art. 312 of the Economic Code of Ukraine*, the Rules of carriage of
goods in direct mixed rail-water service, approved by the order of the Ministry of Transport
of Ukraine dated May 28, 2002°. Transportation of goods in direct mixed rail-water service
by other modes of transport has not received proper legal regulation. Therefore, in order to
eliminate the legislative gap and harmonise domestic norms with the provisions of this
directive, the Ministry of Infrastructure of Ukraine has developed a draft Law of Ukraine
“On Multimodal Transportation”, which is posted on the website of the Ministry for public
discussion. The latter defines the legal and organisational principles of multimodal
transportation in Ukraine and aims to create conditions for their development and
improvement. The lion's share of the articles of this draft legal act is devoted to the
regulation of contractual relations for the provision of transport services, in particular,
defines the concept of multimodal contract, outlines its essential conditions, establishes the
rights and obligations of the parties, their responsibilities (Articles 8-15) and others®.

1 On accession to the Protocol of 1988 to the International Convention on Trademarks of 1966, with the
amendments: Resolution of the Cabinet of Ministers of Ukraine. (2018, November). Retrieved
from https://zakon.rada.gov.ua/laws/show/991-2018-%D0%BF.

2 Council Directive No. 92/106/EEC. (1992, December). Retrieved from https://minjust.gov.ua/m/str_45893.
3 Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-15.

4 The Commercial Code of Ukraine. (2003, January). Retrieved from
https://zakon.rada.gov.ua/laws/show/436-15#Text.

5> Rules for the carriage of goods in direct mixed rail-water service: Order of the Ministry of Transport of
Ukraine No. 334. (2002, May). Retrieved from https://zakon.rada.gov.ua/laws/show/z0566-02.

6 Draft Law of Ukraine No.2685 on Multimodal Transportation. (2019, December). Retrieved
from http://wl.c1.rada.gov.ua/pls/zweb2/webprocd _1?pf3511=67796.

99



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 27, No. 2, 2020

In the field of railway transport, a draft Law of Ukraine “On Railway Transport of
Ukraine” (Reg. No. 7316 of November 17, 2017)* has been developed to implement seven
Directives and four Regulations at once. This draft law provides for a comprehensive
reform of railway transport management and de-monopolisation of the railway
transportation market. By the way, in the Verkhovna Rada of Ukraine, in addition to this
bill, several other draft Laws of Ukraine “On Railway Transport of Ukraine” were
registered (in particular, No. 3650 of December 14, 2015, No. 4593 of May 5, 2016, No.
9512 of January 30, 2019, No. 1196-1 of September 6, 2019)2. The development of draft
acts on licensing conditions, determination of fees for access to railway infrastructure,
recommendations for the development of safety management systems by railway
enterprises, rules of equal access to railway infrastructure® are underway. According to
Regulation (EU) No 1371/2007 of the European Parliament and the Council on the rights
and obligations of rail passengers, the rights of passengers* to become national law include:
1) the right to cancel a trip if a passenger receives information that a train arrives at the
destination station with a delay of at least 1 hour; 2) the right to demand a return to a station
of departure if it is impossible to reach the final destination due to the delay; 3) the right
to food, drinks and a place in the hotel in case of long waits; 4) the right to compensation
for lost luggage (up to 1300 or up to 330 euros, depending on whether a passenger can or
cannot prove the value of things); 5) the right of persons with disabilities to access stations,
platforms, train rolling stock and other equipment of persons with disabilities or mobility
impairments; 6) the right to information and others.

To comply with Art. 369 of the Association Agreement by the order of the Ministry
of Infrastructure of Ukraine dated December 18, 2015, No. 543, the Strategic Plan for the
development of river transport for the period up to 2020° was approved. In accordance
with this strategy in the short term (up to 3 years, i.e. until 2018) it was planned to adopt
the Law of Ukraine “On Inland Water Transport of Ukraine®. However, as of today, the
draft law has not been adopted. At the same time, it should be noted that the Verkhovna
Rada of Ukraine registered a total of several draft laws on inland water transport of
Ukraine’ (No. 2475a of August 4, 2015, No. 2475a-d of July 9, 2018, No. 2475a-1 of

! Draft Law of Ukraine No. 7316 on Railway Transport of Ukraine. (2017, November). Retrieved
from http://wl.cl.rada.gov.ua/pls/zweb2/webproc4_1?id= &pf3511=62929.

2 Draft laws of Ukraine about railway transport of Ukraine: Retrieved
from http://wl.cl.rada.gov.ua/pls/zweb2/webproc2_5 1 J?ses=10009&num_s=2&num=&datel=&date?2=&na
me_zp=%EF%FO%EE+%E7%E0%EBY%B3%E7%EDY%ES%F7%EDY%ES%EI+%F2%F0%EQ
%EDY%F1%EFY%EE%F0%F2&0ut_type=&id=.

3 Report on the implementation of the Association Agreement between Ukraine and the EU for 2019: Results
and plans. Retrieved from https://www.kmu.gov.ua/storage/app/sites/1/55-GOEEI/ar-aa-implementation-
2019-4.pdf.

4 Regulation (EU) of the European Parliament and of the Council on the rights and obligations of rail
passengers No. 1371/2007. (2007, October). Retrieved from http://doszt.gov.ua/content/media/Reglament-

1371-UA pdf.
5 Strategic plan for the development of river transport for the period up to 2020: Order of the Ministry of
Infrastructure of Ukraine No. 543. (2015, December). Retrieved from

https://mtu.gov.ua/documents/446.html.

6 Draft Law of Ukraine on Inland Water Transport No. 1182-1. (2019, September). Retrieved
from https://w1.c1.rada.gov.ua/pls/zweb2/webproc4 1?pf3511=66739.

7 lbidem, 2019.
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August 19, 2015, No. 2475a-2 of August 20, 2015, No. 2475a-3 of June 16, 2017, No.
2475a-4 of March 7, 2018, 1182-1-d of January 17, 2020). Undoubtedly, the adoption of a
special legal act that would regulate contractual relations for the provision of transport
services in the field of river transport is extremely important. Because, as noted above, the
Charter of Inland Water Transport of the USSR of 1955, the rules of which are much
outdated, still remains in force on the territory of Ukraine. Certain regulations aimed at
improving the legal regulation in the field of transportation have been adopted. For
example, pursuant to Directive No. 2008/68/EU of the European Parliament and the
Council of September 24, 2008 on the transport of dangerous goods by inland waterway?,
the order of Ministry of Infrastructure of Ukraine of April 4, 2017 approved the Rules for
the Transport of Dangerous Goods by Inland Waterways of Ukraine?. Pursuant to
Regulation (EU) No. 261/2004 of the European Parliament and the Council on the
establishment of general rules on compensation and assistance to passengers in the event
of refusal and cancellation or long delay of flights of February 11, 20042 and Council
Regulation No. 2027/97 on the liability of air carriers in connection with the carriage of
passengers and luggage from October 9, 19974 by the order of the State Aviation Service
of Ukraine adopted on November 26, 2018. Aviation rules of Ukraine “Rules of air
transportation and service of passengers and luggage™®.

The third way to harmonise national legislation in the field of transport services is
the implementation in the legislation of Ukraine of the provisions of EU Regulations and
Directives by amending existing regulations. Thus, in order to harmonise national
legislation with EU legislation in the field of postal services, a draft Law of Ukraine “On
Amendments to the Law of Ukraine “On Postal Services”® was developed. It implements
the provisions of Directive 97/67/EU of December 15, 19977, as amended by Directive
2002/39/EU of June 10, 20028 and Directive 2008/6/EU of February 20, 2008°, which

! Directive of the European Parliament and the Council on the inland transport of dangerous goods
No. 2008/68/EC. (2008, September). Retrieved from https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=celex%3A32008L0068.

2 Rules of transportation of dangerous goods by inland waterways of Ukraine: Order of the Ministry of
Infrastructure of Ukraine No. 126. (2017, April). Retrieved from
https://zakon.rada.gov.ua/laws/show/z0556-17.

% Regulation (EU) of the European Parliament and the Council No. 261/2004. (2004, February). Retrieved
from https://zakon.rada.gov.ua/laws/show/994 _912.

4 Council Regulation of  the EU No. 2027/97. (1997, October). Retrieved
from https://zakon.rada.gov.ua/laws/show/994 _a93.

5> Aviation rules of Ukraine: Order of the State Aviation Service of Ukraine No. 1239. (2018, November).
Retrieved from https://zakon.rada.gov.ua/laws/show/z0141-19.

6 On Amendments to the Law of Ukraine “On Postal Services”: Draft Law of Ukraine, developed by the
Ministry of Infrastructure of Ukraine. Retrieved from https://mtu.gov.ua/projects/view.php?P=192.

7 Order of the Cabinet of Ministers of Ukraine No. 222-2015-r on approval of the plan developed by the
Ministry of Infrastructure for the implementation of Directive No. 97/67/EC of the European Parliament and
of the Council of 15 December 1997 (2015, March). Retrieved from
https://zakon.rada.gov.ua/laws/show/222-2015-%D1%80#Text.

8 Directive No. 2002/39/EC amending Directive No. 97/67/EC concerning the further opening-up of
Community postal services to competition. (2002, June). Retrieved from https://minjust.gov.ua/m/str_45879.
% Directive 2008/6 / EC of the European Parliament and of the Council supplementing Directive 97/67/EC
on the complete completion of the internal market of Community postal services (2008, February). Retrieved
from https://minjust.gov.ua/m/str_45879.
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establish common rules for the development of the internal market of the Community
postal services and improving the quality of services, including: the provision of universal
postal services; financing of universal postal services on the terms that guarantee the
provision of services on a permanent basis; tariff principles and transparency of accounts
for the provision of universal postal services; setting quality standards for the provision of
universal postal services and implementing a system to ensure compliance with these
standards and others. The draft law proposes a new concept of a designated postal operator
that means the operator or postal operators, which in accordance with the law are intended
to provide universal postal services throughout the territory of Ukraine. At the same time,
universal postal services are postal services of the established quality level, which are
provided to users on a permanent basis throughout Ukraine at prices (tariffs) regulated by
the state. Universal postal services include most postal services: postal items weighing up
to 2 kg; parcels weighing up to 10 kg; cecograms weighing up to 7 kg; registered and with
declared value postal items®. However, the public was shocked by the information that the
draft law does not define the procedure for appointing a new entity — a designated postal
operator, which may create the ground for the formation of a new monopoly in the market
of postal services, including mail transportation [28].

The Verkhovna Rada of Ukraine is considering a draft Law of Ukraine “On
Amendments to Certain Laws of Ukraine Concerning Compulsory Liability Insurance of
carrier for Damage Caused to Life, Health of Passengers and Third Parties” (Reg. No. 4642
of May 11, 2016)2. Adoption of this bill will ensure, inter alia, harmonised with European
legislation liability and insurance regime for the carriage of passengers by sea (compliance
with EU Regulation No. 392/2009 on the liability of carriers of passengers by sea in the
event of accidents®). During 2019, as part of the adaptation of Ukrainian legislation to EU
legislation in the field of road transport, the government developed a draft Law of Ukraine
“On Amendments to Certain Legislative Acts of Ukraine on Regulation of the Road
Transport Services Market in Ukraine to Comply with the European Union Act™.
According to the Annex to the Association Agreement with the EU, national legislation
should reflect the provisions of Regulation (EU) No 181/2011 of the European Parliament
and of the Council on the rights of passengers in bus and coach transport of February 16,
2011°. Such rights of passengers in the field of road transport include: 1) the right to
purchase a ticket and transportation on non-discriminatory terms; 2) the right to receive
information on request for transport services in alternative formats accessible to disabled

1 On Amendments to the Law of Ukraine “On Postal Services”: Draft Law of Ukraine, developed by the
Ministry of Infrastructure of Ukraine. Retrieved from https://mtu.gov.ua/projects/view.php?P=192.

2 On Amendments to Certain Laws of Ukraine Concerning Compulsory Liability Insurance of carrier for
Damage Caused to Life, Health of Passengers and Third Parties: Draft Law of Ukraine (2016, May).
Retrieved from http://w1.cl.rada.gov.ua/pls/zweb2/webproc4 1?pf3511=59039.

3 Regulation (EC) of the European Parliament and the Council No. 392/2009 (2009, April). Retrieved from
https://eur-lex.europa.eu/legal-content/BG/TXT/?uri =CELEX:32009R0392.

4 Report on the implementation of the Association Agreement between Ukraine and the EU for 2019: Results
and plans. Retrieved from https://www.kmu.gov.ua/storage/app/sites/1/55-GOEEI/ar-aa-implementation-
2019-4.pdf.

5> Regulation of the European Parliament and of the Council (EU) on the rights of passengers in bus and coach
transport No. 181/2011 amending Regulation (EU) No. 2006/2004 (2011, February). Retrieved
from https://minjust.gov.ua/m/str_45893.
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persons and persons with reduced mobility, for example, such as large font, plain language,
Braille, electronic messages that can be obtained using adaptive technologies, or audio
recordings; 3) the right to receive compensation and assistance in case of accidents; 4) the
right of passengers to continue the trip, travel on a changed route and reimbursement of
the fare in case of cancellation or long delay of the flight; 5) the right to receive assistance
in case of cancellation or delay of dispatch and others. However, as noted by the
Government of Ukraine in the Report on the Implementation of the Association Agreement
between Ukraine and the European Union for 2019, the transport sector needs increased
attention and accelerated implementation of commitments.

CONCLUSIONS

The entry into force of the Association Agreement between Ukraine, on the one hand, and
the European Union, the European Atomic Energy Community and their Member States,
on the other hand, has led to the harmonisation of national legislation, including in the field
of transport services, with European standards. Annexes XXXII and XXXII to Chapter 7
“Transport” of Section V “Economic and Sectoral Cooperation” of the Association
Agreement define 49 directives and regulations of the European Union in the field of
transport services and schedules for their implementation in the legislation of Ukraine.
However, the provisions of this Agreement are framework in nature, and their
implementation requires the adoption of new regulations, amendments to existing
legislation, and so on. Based on the above study, the authors propose to harmonise the
private legislation of Ukraine in the field of transport services with EU legislation to
understand the process of adjusting Ukrainian legislation on the basis of European Union
legislation, in particular directives and regulations, in order to bring national legislation in
line with their provisions. Harmonisation of private law of Ukraine in the field of transport
services with the legislation of the European Union is in three ways, namely: 1) Ukraine's
accession to international regulations in force in the European Union, or the signing of
bilateral agreements on cooperation in the provision of transport services European Union
countries; 2) development and adoption of regulations of Ukraine in the field of transport
services, which take into account the provisions of European Union law; 3) implementation
in the legislation of Ukraine of the provisions of regulations and directives of the European
Union by making changes and additions to the current regulations of Ukraine. At the same
time, the process of approximation of private law of Ukraine in the field of transport
services to European standards requires systemic changes in national legislation, faster
pace and a thorough approach to defining regulations and directives that are implemented
in current legislation. Therefore, the topic of harmonisation of private law in the field of
transport services with European Union law is interesting for further research to identify
conflicts between the laws of Ukraine and the provisions of regulations, directives of the
European Union and ways to eliminate them.
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Koctsintun IOpiiioBny MeabHuK

Kageopa mpyoosoco ma cocnooapcvkozo npasa
Xapxiecokuil HAYiOHANLHUL YHIBEpCUMEM BHYMPIWHIX CNPA8
Xapkie, Ykpaina

CYYACHHMH CTAH TA TEHJAEHII IPABOBOI'O
PET'YJIIOBAHHS JISIVIBHOCTI MPO®ECIMHUX CIIIJIOK B
YKPAIHI

AHoTaNis. YV cmammi 30iticnioembcs HayKose Onpayioeants akmyansHoi npooiemu aK 01 HayKu
mpyo08020 npaea, max i 0jisi HOPMOMBEOPUOL OILIbHOCHI WOOO CYHACHO20 CMAHY MA MEHOEeHYIl
npagosoco pe2yir08aHHs OisIbHOCI NPoghecitiHux cninox 8 Ykpaiui. AkmyanvHicms 00CHiOHCenHs
00YyMOGNIeHe 3HAYEHHAM COYIANbHO20 Odianocy K 6 cgepi npayi, maxk i 6 iHwux cghepax
AHCUMMEITLHOCME YKPATHCLKO020 CYCNibemEa 071 CAN020 PO3GUMK) HAYIOHATLHOI eKOHOMIKU
ma Oepocagu y cydacHux ymosax. Mema cmammi nonseac y HAOanHi HAyKo80 OOIPYHMOBAHUX
BUCHOBKIE Ma NPOno3uyiil i3 YOOCKOHAAEHHS NPABOBO20 Pe2YNO8AHH S OIIbHOCIE NPODECiHUX
cninok 6 Ykpaiui. Y pobomi i3 3acmocy8aHHAM 3A2ANbHOHAYKOBUX [ CHEYiaNbHUX Memoois
HAyK08020  Mi3HAHHA  (OianeKmuyno2o,  QOpPManbHO-102I4H020,  NOPIGHANLHO-NPABOBOZO,
CUCMEMHO20 AHATI3Y) PO32IAHYMO NPABOSUU CMAmyc Npoghecitinux cniiox; NOPIGHAHO HOPMU
YUHHO20 HAYIOHAILHO20 MPYO0802O 3AKOHOO0A6CMEA mMa 3aKOHO0Aécmed 6 cgepi npag
npogecitinux cnitox 3 Hopmamu npoexkmis Tpyoosoco kodexcy Ykpainu, 3axony Yrpainu «Ilpo
npayy mowjo, AKi nepedbauaromv npasa NPo@ecitiHux Cninox. 3podaeHo UCHOBOK Npo
HeoOXiOHicmb: 1) y cyyacHomy i ManOymuboMy HAYIOHAILHOMY MPYO0BOMY 3AKOHOOAECMEI ma
3AKOHO0ABCMEI 8 Chepi npaes nPoheCciuHUX CNiIOK MAKCUMATbHO 30epe2mu HOPMU, SIKI CNPSIMOBAHI
Ha 3abe3nevenHs HANeNCHOI OiIbHOCMI NPOeciUnUX CHINOK K NPeOCMAHUKI6 | 3aXUCHUKIG
MpyoosuUX Npasg ceoix uienié y GIOHOCUHAX 3 POOOMOOABYAMU MA NIOMPUMAHHS BUCOKO20
asmopumemy i cmamycy npo@eciiHux Cniiox Ha niONPUEMCMBax, yCmaHogax, opeanizayiax, 2)
3anpo6adI’ceHHs: HOBUX opM A Memo0dig JinbHOCME npogecitinux chilok 6 Yxpaini, a maxodic
KoopouHayii ix OisintbHocmi ma 00 '€OHaHHA 3 NPO@eciiHuMu CHIIKAMU, wo Oilomb Ha
HaoHayioHanvHoMy pieHi; 3) 3abe3neyumu pignicme npas ecix npoghecilinux cninox ¢ Yxpaini ma
MOJNCIUBICMb  KOPUCMYBAHHSL  NPABAMU,  NOBHOBGANCEHHAMU 1  2apanmismu  OULIbHOCHI,
nepedbayeHuMU HayiOHAIbHUM MPYO08UM 3AKOHOOABCIEOM MA 3AKOHOOABCMEOM & cepi npas
npogecitinux cniiox, 8 NOBHOMY 00CA3I.

KawuoBi ciaoBa: mpodeciiina crinka, COIalpHUNA Jiajor, TPYyJIOBI MpaBa, MpPalliBHUK,
poboToaaBenp, TPYAOBi NIPABOBIJHOCHHU.
Kostiantyn Yu. Melnyk

Department of Labour and Economic Law
Kharkiv National University of Internal Affairs
Kharkiv, Ukraine

CURRENT STATE AND TRENDS IN THE LEGAL REGULATION
OF TRADE UNIONS IN UKRAINE

Abstract. The paper investigates the relevant issues in both the science of labour law and the rule-
making activities on the current state and trends in the legal regulation of trade unions in Ukraine.
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The relevance of the study is conditioned by the importance of social dialogue both in world of
work and in other spheres of life of Ukrainian society for the sustainable development of the
national economy and the state in modern conditions. The purpose of the paper is to provide
scientifically sound conclusions and proposals for improving the legal regulation of trade unions
in Ukraine. The study applied general scientific and special methods of scientific knowledge
(dialectical, Aristotelian, comparative legal, system analysis) to inspect the legal status of trade
unions; the provisions of the current national labour legislation and the legislation in the field of
trade union rights were compared with the provisions of the draft Labour Code of Ukraine, the
Law of Ukraine "On Labour", etc., which stipulate the rights of trade unions. The study concludes
on necessity of the following: 1)to preserve to the full the provisions aimed at ensuring the proper
operation of trade unions as representatives and defenders of labour rights of their members in
relations with employers and maintenance of high authority and status of trade unions in
enterprises, institutions, organisations in current and future national labour legislation and
legislation on trade unions; 2) to introduce new forms and methods of activity of trade unions in
Ukraine, as well as to coordinate their activities and association with trade unions operating at
the supranational level; 3) to make maximum effort to ensure equality of rights of all trade unions
in Ukraine and the possibility of exercising the rights, powers, and guarantees of activities
stipulated by national labour legislation and legislation in the field of trade union rights.

Keywords: trade union, social dialogue, labour rights, employee, employer, labour relations.

INTRODUCTION

Nowadays, the society is witnessing a significant downturn in Ukraine's economy, caused
primarily by quarantine restrictions aimed at combating the spread of coronavirus infection
(COVID-19). In the earlier published macroeconomic forecast for 2020, the Cabinet of
Ministers of Ukraine has worsened the forecast for inflation, wages, and gross domestic
product even more. This is stated in the Resolution of the Cabinet of Ministers of Ukraine
No. 253 of March 29, 2020: "To amend the Resolution of the Cabinet of Ministers of
Ukraine No. 555 of May 15, 2019 "On approval of the Forecast of economic and social
development of Ukraine for 2020-2022"2. In particular, according to the amended forecast,
the inflation rate will increase to 11.6% from 8.7%, and Ukraine's GDP in annual terms
will fall by 4.8% from the previously projected 3.9% [1].

The author addresses the fact that since March 12, 2020, quarantine has been
introduced in Ukraine for all educational institutions [2]. Since March 17, 2020, the
operation of shopping and entertainment centres, fitness centres, restaurants, and cafes has
been temporarily banned. Since March 18, 2020, the government has banned regular and
irregular transportation of passengers by road in suburban, long-distance, intra-regional
and inter-regional traffic; transportation of more than 10 passengers simultaneously in
trams, trolleybuses, and motor transport, in buses performing regular passenger
transportation on city routes; transportation of passengers by subway in Kyiv, Kharkiv,
and Dnipro; transportation of passengers by rail in all types of domestic connections
(suburban, urban, regional, and long-distance) [3]. Since April 6, 2020, the government
has been forbidden to stay in public places without wearing a mask or respirator; movement
of groups of more than two people (except in cases of operational necessity and

! Resolution of the Cabinet of Ministers of Ukraine No 253. (2020, March). Retrieved from
https://zakon.rada.gov.ua/laws/show/253-2020-%D0%BF#Text
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accompaniment of children); stay of persons under 14 years of age, unaccompanied by
parents, in public places; visiting parks, squares, recreation areas, forest parks, and coastal
areas (except for walking pets by one person and in case of operational necessity); visiting
sports and children's playgrounds; visiting institutions and facilities providing palliative
care, social protection, institutions and facilities providing social services; being on the
streets without identity documents, etc. [4].

Razumkov Centre's economic programmes expert V.R. Sidenko notes that Ukraine
was not economically prepared for the introduced restrictions as the country has neither
reserves nor money. Therewith, the state has chosen the simplest way to fight the infection:
to stop and ban everything [5]. The above prohibitions led to the suspension of activities
of numerous enterprises and institutions, which in turn began to send employees on unpaid
leave or dismiss them. This could not but affect the level of unemployment in Ukraine.
Thus, the report of the State Employment Service, published on May 5, 2020, states: “As
of May 4, 2020, the number of the unemployed registered with the State Employment
Service amounts to 456.8 thousand people, which indicates a surplus of almost 148.5
thousand people, or 48% increase compared to the statistics on the same date last year”
[6]. In view of the above, at present, it is becoming increasingly important to establish
high-quality interaction between labour and capital through social dialogue so as to
mitigate the adverse effects of Ukraine's economic downturn [7-10]. According to Article
1 of the Law of Ukraine "On Social Dialogue in Ukraine", social dialogue constitutes a
process of defining and converging positions, reaching joint agreements and making
agreed decisions by the parties to social dialogue, representing the interests of employees,
employers, and executive authorities and local governments, on the development and
implementation of state social and economic policy, regulation of labour, social, economic
relations?.

Trade unions are one of the parties to social dialogue. Historically established in the
era of the birth of capitalism to collectively protect the labour rights and interests of
employees, trade unions still have considerable authority in society and the state.
Therewith, recent years have demonstrated a tendency to weaken the legal status of trade
unions through amendments to national legislation. In this regard, the scientific analysis of
the current state of legal regulation of trade unions in Ukraine and its development trends
is considered to be important.

1. MATERIALS AND METHODS

The paper is based on the study of scientific achievements of Ukrainian and foreign
scholars and the results of research on national legislation on the rights of trade unions.
The study explored the scientific articles of representatives of the science of labour law,
which highlighted the problems of legal regulation of trade unions in Ukraine and abroad.
The study investigated the provisions of the Constitution of Ukraine?, the Labour Code of

! Law of Ukraine No 2862-VI “On Social Dialogue in Ukraine”. (2010, December). Retrieved from
https://zakon.rada.gov.ua/laws/show/2862-17#Text.

2 Constitution of Ukraine. (1996, June). Retrieved from
https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80# Text.
°
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Ukraine?, the laws of Ukraine "On trade unions, their rights and guarantees of activity"?,
"On social dialogue in Ukraine"3, "On the National Police™* and an array of draft laws,
such as the draft Labour Code of Ukraine No. 1658 in the wording prepared for the second
reading of 24.07.2017, the draft Labour Code of Ukraine No. 2410 of 08.11.2019, the draft
Law of Ukraine "On Labour" No. 2708 of 28.12.2019, the draft Law of Ukraine "On
Amendments to some legislative acts of Ukraine (on certain issues of trade unions) No.
2681 of 27.12.2019°. To achieve the purpose of the study, which is to provide scientifically
sound conclusions and proposals on improvement of the legal regulation of trade unions
in Ukraine, the appropriate research algorithm was selected, inherent in the set of collected
materials, conditions, and forms of labour. The methodological framework of the study
included general scientific and special scientific methods, the use of which is conditioned
by the purpose of the study and the necessity of the use of the theoretical achievements of
the science of labour law in national legislation. The paper used the dialectical method, the
Avristotelian method, the comparative legal method, and the method of system analysis. In
their interaction, the said methods allowed to carry out a full-fledged completed legal
study. Each of the methods was used at a particular stage of the study, thus the
methodology is balanced, sound, and comprehensive.

The basis of the research methodology is the dialectical method as an objectively
necessary logic of the cognition process, which allows to consider the studied phenomenon
in its development, the interrelations associated with the material conditions of social life.
This method allowed the study to reveal the essence of such a complex institution of civil
society as a trade union. The dialectical method allowed to consider the legal regulation of
trade unions in the specific historical conditions of modern Ukraine and to determine the
appropriateness of the reform measures proposed in recent years, aimed at weakening the
role of trade unions in protecting labour rights. The Aristotelian method provided an
opportunity to study the current state of legal regulation of trade unions in Ukraine and to
suggest directions for its development. With the help of the Aristotelian method, the
shortcomings of the legislative provisions in the field of trade union rights, which may
affect the quality of guarantees of labour rights of employees in labour relations, were
identified, and proposals for their elimination were provided.

The comparative legal method was used during consideration and comparison of
provisions that stipulate the rights of trade unions, comprehensive draft acts of labour
legislation with the corresponding provisions of the Labour Code of Ukraine. The use of
the comparative legal method also allowed to determine the differences between the
provisions of the Labour Code of Ukraine in the field of trade union rights and the relevant
provisions of special legislation, in particular the Law of Ukraine "On the National Police".

! Labour Code of Ukraine. (1996, Jule). Retrieved from https://zakon.rada.gov.ua/laws/show/322-08#Text
2 Law of Ukraine No 1045-X1V “On trade unions, their rights and guarantees of activity”. (1999, September).
Retrieved from https://zakon.rada.gov.ua/laws/show/1045-14#Text.

3 Law of Ukraine No 2862-VI “On Social Dialogue in Ukraine”. (2010, December). Retrieved from
https://zakon.rada.gov.ua/laws/show/2862-17#Text.

4 Law of Ukraine No 580-VIII “On the National Police” of July 2, 2015. Retrieved from
https://zakon.rada.gov.ua/laws/show/580-19#Text.

® Draft Law of Ukraine No 2681 “On Amendments to Certain Legislative Acts of Ukraine (Regarding Certain
Issues of Trade Unions’ Activities). (2019, December). Retrieved from
http://w1.c1.rada.gov.ua/pls/zweb2/webprocd _1?pf3511=67792.
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The method of systematic analysis was used in the study of scientific positions on the
appointment of trade unions in the state, as well as the relevant rules of national legislation.
System analysis convincingly proves the need to ensure the high legal status and authority
of trade unions in Ukraine, to preserve the positive developments of legislators of different
historical periods on the rights of trade unions, the introduction of new forms and methods
of trade unions.

2. RESULTS AND DISCUSSION

The right of every person to establish and join trade unions for the protection of their
interests is stipulated by the most authoritative international instrument, the Universal
Declaration of Human Rights, adopted by the United Nations General Assembly on 10
December 1948 . The rights of trade unions and the guarantees of their activities are
stipulated in more detail at the international level, for instance, in the conventions and
recommendations of the International Labour Organisation, which is a specialised agency
of the United Nations. In particular, in accordance with Articles 2 and 3 of the ILO
Convention No. 87, Freedom of Association and Protection of the Right to Organise
Convention (1948)2, workers and employers, without distinction whatsoever, shall have
the right to establish and, subject only to the rules of the organisation concerned, to join
organisations of their own choosing without previous authorisation, as well as the right to
join such organisations with a single condition to be subject to the constitutions of the
latter. Workers' and employers' organisations shall have the right to draw up their
constitutions and rules, to elect their representatives in full freedom, to organise their
administration and activities and to formulate their programmes. The public authorities
shall refrain from any interference which would restrict this right or impede the lawful
exercise thereof®,

I. Ya. Kiselyov, a researcher of labour law of foreign countries, notes that the right
to unite in trade unions constitutes one of the most important rights in a civilised society,
and its implementation is an indicator of the existence of democracy therein. Trade union
freedom presupposes political and financial independence of trade unions from the state,
political parties, entrepreneurs, and the church, which is usually carefully verified upon the
state registration of trade unions in market economies [11]. At present, the world witnesses
a high authority of trade unions and the tendency to unite them at the supranational level.
In recent years, the international trade union movement has evolved from disparate to
various regional and intergovernmental organisations into a fairly powerful mechanism for
representing workers who are employed primarily in transnational corporations (TNCs).
Thus, at the 2nd Congress of IndustriALL, which is one of the largest and most influential
international unions, which took place in Rio de Janeiro on October 3-7, 2016, the
Secretary General of this trade union J. Raina noted the following: “In the struggle against
capital, we need the maximum possible unity. Workers in the world do not need 600
different unions: unions must join forces to benefit workers” [12]. As noted in the legal

! Universal Declaration of Human Rights, adopted by the United Nations General Assembly. (1948,
December). Retrieved from https://zakon.rada.gov.ua/laws/show/995_015#Text.

2 ILO Convention on Freedom of Association and Protection of the Right to Organize No 87. (1948).
Retrieved from https://zakon.rada.gov.ua/laws/show/993 125#Text.

3 Ibidem, 1948.
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literature, one of the legal forms of international trade unions is the conclusion of
international framework agreements with transnational corporations (TNCs), which are
beneficial primarily to employees as they prevent the management of TNCs to take
advantage of international wage differentiation, working conditions, competition between
workers in different countries, as well as greater mobility of capital than that of
workforce [13-15].

The current legislation of Ukraine gives citizens the right to establish and take part
in trade unions, stipulates a fairly high legal status of trade unions, providing them with
every opportunity to act as independent representatives and defenders of labour rights and
interests of workers [16; 17]. This is evidenced by the stipulation of the legal status of trade
unions in the Constitution of Ukraine (Article 36), as well as a wide scope of rights and
powers of trade unions to influence labour relations enshrined in the Law of Ukraine "On
trade unions, their rights and guarantees of activity” and the Labour Code of Ukraine.
Extensive powers of trade unions, stipulated by the main national labour law of Ukraine,
the Labour Code of Ukraine (LCU), are of particular importance for the proper operation
of trade unions and security of their authority in labour relations. These powers allow them
to influence management decisions made by the employer within the enterprise. This
prompts the employer to take the opinion of the trade union into consideration and agree
with it on appropriate decisions. Thus, in accordance with Part 1 Article 27 of the LCU,
the employer must agree with the relevant elected body of the primary trade union
organisation to set a test for employment for a period of three to six months. Article 43 of
the LCU provides for several cases of termination of an employment contract at the
initiative of the employer with the prior consent of the elective body of the primary trade
union organisation (trade union representative). Pursuant to Part 1 Article 45 of the LCU
at the request of the elected body of the primary trade union organisation (trade union
representative) the employer must terminate the employment contract with the head of the
enterprise, institution, organisation, if they violate labour legislation, collective
agreements, Law of Ukraine "On trade unions, their rights and guarantees of activity".
Article 64 of the LCU stipulates that overtime work may be carried out only with the
permission of the elective body of the primary trade union organisation (trade union
representative) of the enterprise, institution, organisation. In accordance with Part 1 Article
71 of the LCU, involvement of individual employees to work on weekends is allowed only
with the permission of the elective body of the primary trade union organisation (trade
union representative) of the enterprise, institution, organisation, and only in exceptional
cases specified by law and in part 2 of the said article. Part 4 Article 79 of the LCU
stipulates that the order of annual leave is determined by schedules approved by the
employer in agreement with the elected body of the primary trade union organisation (trade
union representative), and is communicated to all employees. In accordance with Part 3
Article 80 of the LCU, annual leave at the initiative of the employer, as an exception, may
be postponed only with the written consent of the employee and in agreement with the
elective body of the primary trade union organisation (trade union representative) in case
the provision of annual leave for a previously agreed period may adversely affect normal
course of operation of the enterprise, institution, organisation, and provided that part of the
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leave of at least 24 calendar days will be used in the current working year *.

Notably, the trend of the recent years in Ukraine has been an attack on the rights of
trade unions. This is eloquently evidenced by the provisions of the latest drafts of the
Labour Code of Ukraine and the draft Law of Ukraine "On Labour"?, which were submitted
to the Verkhovna Rada of Ukraine for consideration. These draft laws propose that most
of the above decisions of the employer at best only inform the trade union. Thus, Article
39 "Term of probation upon employment™ of the draft Labour Code of No. 1658 in the
wording prepared for the second reading of 24.07.2017, does not stipulate the rights of the
elective body of the primary trade union organisation upon establishing probation for
employment for a period of three to six months. Article 98 of the Draft No. 1658 establishes
only the possibility of terminating an employment contract with the head of a legal entity
at the proposal of the elective body of the primary trade union organisation in case the head
violates labour legislation, evades concluding a collective agreement or fails to perform
obligations. Part 2 Article 153 of the Draft No. 1658 stipulates that the employer may apply
overtime work with the obligatory prior notification of the elective body of the primary
trade union organisation (trade union representative). In accordance with Part 4 Article 162
of the Draft No. 1658, the involvement of employees in work on their days-off is carried
out by a written order (instruction) of the employer, which the relevant employees must
read and understand prior to starting work on the day-off. A copy of the order (instruction)
on the involvement of employees to work on the day-off shall be submitted to the elective
body of the primary trade union organisation (trade union representative) no later than the
next working day after its signing®.

Draft Labour Code of Ukraine No. 2410 dated November 8, 2019, submitted by the
People's Deputies of Ukraine N.Yu. Korolevska, S.M. Larin, V.P. Bort, O.S. Kachnyi,
Yu.V. Malt, V.F. Kaltsev, in Articles 39, 98, 153, 162 stipulates the same rules regarding
the powers of trade unions as the above-mentioned Project No. 1658 [18]. In the draft Law
of Ukraine “On Labour” No. 2708 of 28.12.2019, introduced by the Cabinet of Ministers
of Ukraine, trade unions are mentioned only in the Final Provisions. In particular, the
Cabinet of Ministers of Ukraine is instructed to organise work on the development of a
draft law on the activities of trade unions in Ukraine within six months from the date of
publication of this Law*. Special attention needs to be paid to the draft Law of Ukraine
“On Amendments to Certain Legislative Acts of Ukraine (Regarding Certain Issues of
Trade Unions’ Activities” No. 2681 of December 27, 2019. The explanatory memorandum
to the draft law No. 2681 explains that the legislative framework that regulates this area is
outdated, thereby revealing the necessity of introducing changes in the context of updating
legislation and strengthening the role of the individual worker in trade unions. The purpose
of the act is to harmonise the provisions of the Labour Code of Ukraine and of the Law of
Ukraine "On trade unions, their rights and guarantees of activity" with modern working
conditions, as well as to eliminate duplication of functions by trade unions as a subject to

! Labour Code of Ukraine. (1996, July). Retrieved from https://zakon.rada.gov.ua/laws/show/322-08#Text
2 Draft Law of Ukraine No 2708 “On Labor”. (2019, December). Retrieved from
http://wl.c1.rada.gov.ua/pls/zweb2/webprocd_1?pf3511=67833.

3 Labor Code of Ukraine. (1996, Jule). Retrieved from https://zakon.rada.gov.ua/laws/show/322-08#Text

* Ibidem, 1996.
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which such functions do not belong®.

This purpose appears to be right, it is quite justified in terms of reforming national
legislation and living conditions of the population of Ukraine. However, the analysis of the
provisions of the draft law itself suggests yet another attempt to weaken the position of
trade unions as defenders of labour rights of their members. Moreover, certain provisions
of the draft Law No. 2681 do not comply with the provisions of international acts ratified
by Ukraine, in particular the International Covenant on Economic, Social, and Cultural
Rights and the ILO Convention No. 87— Freedom of Association and Protection of the
Right to Organise Convention?. In the legal literature, attention is drawn to the following
shortcomings of the Draft No. 2681. Thus, V.V. Zhernakov points out that Draft No. 2681
established a limit on the number of trade unions in one enterprise (not more than 2 primary
trade unions) and a quantitative qualification for one trade union (not less than 10 people).
Furthermore, it was proposed to regulate the mandatory reporting of elected trade union
bodies to their members and to establish control commissions in trade unions and
associations of trade unions. The scholar notes that these rights belong exclusively to the
organisations themselves, and they independently choose the ways to exercise the powers
granted to them by current legislation. V.V. Zhernakov emphasises that as long as trade
unions do not violate the law and do not affect the rights and legitimate interests of other
entities, they are independent and free in their actions [19]. The provisions of the Draft No.
2681 on deprivation of the elective body of the primary trade union organisation of the
powers stipulated by Paragraph 9 Part 1 Article 247 of the LCU also raise doubts regarding
the decision to require the employer to terminate the employment contract (agreement)
with the head of the enterprise, institution, organisation, in case it violates the Law of
Ukraine "On trade unions, their rights and guarantees of activity", labour legislation,
evades participation in negotiations concerning the conclusion or change of the collective
agreement, does not perform obligations under the collective agreement, admits other
violations of the legislation on collective agreements. This also includes the provisions on
deprivation of the employer of the obligation stipulated by Part 2 Article 249 of the LCU,
on the provision of premises for the work of an elective trade union body and a meeting of
employees who are members of a trade union with all necessary equipment,
communications, heating, lighting, cleaning, transport, security in accordance with the
procedure stipulated by the collective agreement.

The author of this study believes that, both at present and in the future, it is necessary
to preserve in the national labour legislation the rules aimed at ensuring the proper
functioning of trade unions and maintaining their high authority and status as
representatives and defenders of labour rights of their members in relations with
employers. This will contribute to social peace in labour-capital relations and ultimately
create the conditions for sustainable development of the national economy and statehood.
At present, another problematic issue is that some trade unions cannot fully exercise their
rights and powers under general labour legislation and legislation in the field of trade union

! Draft Law of Ukraine No 2681 “On Amendments to Certain Legislative Acts of Ukraine (Regarding Certain
Issues of Trade Unions’ Activities). (2019, December). Retrieved from
http://w1.c1.rada.gov.ua/pls/zweb2/webprocd_1?pf3511=67792.

2 ILO Convention on Freedom of Association and Protection of the Right to Organize No 87. (1948).
Retrieved from https://zakon.rada.gov.ua/laws/show/993 125#Text.
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rights [20-25]. Thus, nowadays the national legislation allows to create trade unions in law
enforcement agencies, in particular the National Police of Ukraine. In accordance with Part
1 Article 114 of the Law of Ukraine "On the National Police"?, to protect their rights and
legitimate interests, police officers may form trade unions and trade associations in
accordance with the Law of Ukraine "On trade unions, their rights and guarantees of
activity". In 2017, the All-Ukrainian Trade Union of the Ministry of Internal Affairs of
Ukraine was established in Ukraine, which operates on the basis of national legislation and
the Statute of the All-Ukrainian Trade Union of the Ministry of Internal Affairs of Ukraine,
approved by the Constituent Congress of the All-Ukrainian Trade Union of the Ministry
of Internal Affairs of Ukraine (Minutes No. 1 dated October 6, 2017).

The All-Ukrainian Trade Union of the Ministry of Internal Affairs of Ukraine
constitutes an all-Ukrainian voluntary non-profit public organisation, which is established
on territorial and branch grounds and unites civil servants, employees of the Ministry,
territorial bodies, institutions, agencies under the Ministry of Internal Affairs of Ukraine
with the purpose of representation, implementation, and protection of their labour, socio-
economic rights and interests?. Currently, the bodies and departments of the National
Police of Ukraine have established and operating centres of the above-mentioned trade
union [26-28]. Their activities mainly cover the provision of the membership fees:
financial assistance to union members in connection with the birth of a child, for treatment
due to illness of a union member or his close relatives, for the burial of a union member or
his close relatives; gifts to minor children of trade union members for the holidays; tickets
for union members to theatres and other cultural institutions; reimbursement to trade union
members and their family members of the cost of vacation packages for health resort
institutions and wellness facilities, etc. The most important task of any trade union is to
protect the labour rights of its members, and trade unions that operate in the bodies and
divisions of the National Police of Ukraine cannot implement them in full. First of all, this
is conditioned by the fact that the main omnibus act governing service in the National
Police of Ukraine — the Law of Ukraine "On National Police” does not stipulate the legal
status of police unions and does not prescribe approval or permission on certain issues of
service and dismissal from it in a trade union as is the case with regard to labour relations
of employees in the Labour Code of Ukraine. The author believes that to ensure the proper
functioning of trade unions in the bodies and units of the National Police of Ukraine for
the protection of labour rights of police officers, it is necessary to increase the legal status
of these organisations in relation to service in the National Police of Ukraine. For this
purpose, it is expedient to prescribe the provisions of the Labour Code of Ukraine
regarding the rights of trade unions in the Law of Ukraine “On the National Police”.

CONCLUSIONS

1. In the current and future national labour legislation and legislation in the field of trade
union rights it is necessary to preserve the rules aimed at ensuring the proper functioning

! Law of Ukraine No. 580-VIIl “On National Police” dated 2 July 2015. Retrieved from
https://zakon.rada.gov.ua/laws/show/580-19#Text (accessed date: 18.04.2020).

2 Charter of the All-Ukrainian Trade Union of the Ministry of Internal Affairs of Ukraine. Retrieved from
https://mvs.gov.ua/upload/file/statut_vps_re_str..pdf.
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of trade unions as representatives and defenders of labour rights of their members in
relations with employers and maintaining high authority and status of trade unions at
enterprises, institutions, organisations.

2. There is a necessity of introducing new forms and methods of activities of trade

unions in Ukraine, as well as of coordinating these activities and uniting them with
supranational trade unions.

3. It is necessary to ensure the equality of rights of all trade unions in Ukraine and

the possibility of exercising in full the rights, powers, and guarantees of activities stipulated
by national labour legislation and legislation in the field of trade union rights.
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Abstract. Damage to property and (or) non-property rights of persons occurs quite often. The
right to compensation for such damage is indisputable. However, civil doctrine ambiguously
addresses the issue of risk sharing in tort obligations. Therefore, the purpose of this paper is to
discuss approaches to the distribution of risk of harm in delictual responsibility and to determine
their effectiveness from an economic and legal standpoint. The paper, based on economic and
systematic analysis using dialectical, comparative, logical-dogmatic and other methods, including
economics, describes the approaches to determining the purpose of tort law and its ability to ensure
effective distribution of risk of harm. It has been proven that tort law can have direct regulatory
consequences by restraining behaviour and sharing risks. It is concluded that the task of tort law
is the optimal distribution of risk of harm between the perpetrator and the victim and to ensure the
implementation of risky activities only if its social value justifies the risk. Based on the economic
analysis of tort law, it has been substantiated that the distribution of the risk of damage in tort
liability is carried out through the institutions of insurance and liability. Insurance is cost-effective
when it comes to compensation for damage. However, only liability, in addition to the function of
compensation, can also perform the function of preliminary prevention of harm. Therefore, the risk
of causing harm in tort liability is mainly borne by the person who caused the damage. In
obligations to compensate for damage caused by a source of increased danger, a person who on
the appropriate legal basis (property rights, other property rights, contracts, leases, etc.) owns a
vehicle, mechanism, other object, the use, storage or maintenance of which creates an increased
danger, bears such risk even in the absence of guilt in causing harm. The grounds for imposing
such risk on the victim are his intention or force majeure. It is this approach to the distribution of
harm risk in tort liability that is fair and cost-effective and contributes to public well-being.

Keywords: delict, amenability, civil law, insurance, risk, obligations.

INTRODUCTION

Recently, significant attention has been paid by both scholars and practitioners to the
problem of compensation for damage caused to a person or property by wrongful acts not
related to breach of contract. In particular, the issues of approaches and basic principles of
compensation for injuries suffered are raised in order to prevent it. It is believed that the
reduction of the role of tort law to compensation for accidental wrongful damage seems
relatively limited and the purpose of tort law should be much broader [1]. According to
Michael Faure, there is a significant difference between how lawyers see the system of
liability and its essence in terms of economic efficiency [2]. Lawyers believe that the
system of liability for tortious act is aimed at compensating for the damage caused, in this
regard, the protection and subsequent compensation of victims is the main purpose of the
law. Therefore, the rules of liability are clearly aimed at compensating the victims, and the
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benchmark against which the liability system is evaluated is whether it is able to provide
this compensation. The economic analysis of tort law takes a different position. Economists
emphasise that bringing a potential offender to justice should help prevent accidents. The
basic idea is that the subjects respond to the potential danger of effectively developed
liability by taking optimal precautions. In this perspective, the purpose of the tort liability
system is not ex post compensation, but rather preliminary prevention [2]. That is, from
the standpoint of economic analysis of the right to responsibility is entrusted not only (and
not so much) compensatory function, but also the function of providing appropriate
incentives to minimise risks. Accordingly, the study of tort liability, as well as the
establishment of effective incentives to prevent harm is possible through economic
analysis of law [3].

Economic analysis of law, as noted by L. Kaplow and S. Shavell, seeks to answer
two main questions about legal norms: what are the consequences of legal norms on the
behaviour of the subjects and whether such consequences are socially desirable. This
makes it possible to describe the behaviour of individual subjects, based on the assumption
that it is promising and rational, and in terms of welfare — socially desirable [4]. The basic
principle of economic analysis of law is the category of efficiency. This category, having
an economic meaning, can become an important criterion in the creation of legal norms
aimed at minimising risks. However, no less important is the basic value for law — justice.
According to Bruce Chapman, the tools of economic analysis of law (in particular,
efficiency) are informative for age-old debates about the adequacy of public consensus and
morality for law [5]. Therefore, the study of tortious liability should be based on the
methodology of economic analysis of law along with traditional methods of legal science,
and the distribution of risk of harm should be based on equity, taking into account the
concept of economic efficiency. The purpose of this paper is to discuss approaches to the
distribution of harm risk in tort liability and to determine their effectiveness from both a
legal and economic standpoint.

1. MATERIALS AND METHODS

The main challenge facing the law is not only to reflect economic relations, but also to
stimulate and develop them. Therefore, the understanding of law should be based on the
recognition of law as the dominant form of organisation and existence of economic
relations, as the law reflects the relations that have actually developed and exist (including
economic). Given that the main task of tort law should be to minimise the risk of harm, the
effectiveness of which depends on the chosen approaches in the construction of legal
norms, respectively, the study of minimising the risks of harm, the basic principles of
distribution of such risks should be based on integrated methods of scientific research.
cognition in their unity and interaction. This will allow to optimally distribute the risk of
harm between the perpetrator and the victim and to ensure the implementation of risky
activities only if its social value justifies the risk.

In the study of the distribution of risk of harm in tort liability, it seems appropriate
to expand the scope of scientific research and use new methods for private law, inherent in
other branches of science, including economics. Accordingly, the justification of the
distribution of damage risk and the development of proposals should be carried out on a
functional basis with the borrowing of the methodological apparatus from the economy.
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For the systematic study of these issues it is necessary to use system analysis, the
methodological basis of which is dialectics. The use of these techniques provides a
systematic understanding of approaches to the distribution of risk of harm in tort liability
and decision-making in certain situations where their effectiveness is ambiguous. Based
on the system analysis, tort liability is considered as a separate system that has its own
structure, within which there is a problem of risk sharing. The development of an adequate
theory for solving this problem is the task facing the doctrine of civil law. The solution of
this problem depends on the right goal and adequately chosen means, which, in turn, is due
to the complexity of the system and the correctness of its description. Therefore, within
the framework of the systematic analysis of tort liability and the distribution of the risk of
harm, a structural analysis is chosen, which allows to understand the relationships between
the components of such obligations and their impact on the environment — general well-
being. The comparative method was used to establish the essence of the terms “non-
contractual obligations”, “delictual obligations” and “indemnity obligations” and revealed
differences between them. This made it possible to distinguish between liability for
compensation of harm and tort liability, and to treat the latter as liability for compensation
arising from wrongful acts. In addition, the distribution of risk of harm through the
institution of legal liability and the institution of insurance was analysed using a
comparative method. This allowed us to determine that only the institution of legal liability
is able to provide adequate incentives for the parties to reduce the risk of harm. This
approach will ensure the implementation of risky activities only if its social value justifies
the risk.

The use of logical-dogmatic method along with the method of hermeneutics made it
possible to establish the essence of the concept of “source of increased danger” and
approaches to the distribution of risk of harm by a source of increased danger through the
prism of its perception by lawmakers and researchers. In particular, with the help of such
methods the concept of “source of increased danger” was interpreted through the analysis
of the signs of the source of increased danger given in the decision of the Plenum of the
Supreme Court of Ukraine and the scientific literature. Also, these methods allowed to
identify the distribution of risk of damage by a source of increased danger in the current
legislation of Ukraine. The method of using judicial or arbitration practice has helped to
establish the position of judicial practice on the distribution of risk of harm by a source of
increased danger. It has been established that courts, in adjudicating cases of compensation
for damage caused by a source of increased danger, take the position that a person carrying
out activities that are a source of increased danger is liable for the damage if he does not
prove that the damage was caused by force majeure or intent of the victim. Therefore, in
all other cases, even in the absence of the fault of the owner of the source of increased
danger, the courts decide in favour of the victim.

The methods of economic science, in particular, alternative analysis and boundary
analysis, allowed to investigate the distribution of risk of harm in tort liability in the context
of choosing the most effective behaviour and the need to abandon such choice and identify
the best ways to minimise the negative consequences of the risks. Along with the
comparative method, this made it possible to consider legal liability as an effective system
of incentives for individuals to reduce or avoid the risk of harm in tort liability, which can
contribute to public good.
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2. RESULTS AND DISCUSSION

2.1 Approaches to determining the purpose of tort law and the content of certain concepts
in the field of non-contractual obligations

Foreign scholars are quite active in discussing economic approaches to the analysis of tort
law, while the main task is to achieve optimal cost reduction for damages. In their view, in
order to create optimal incentives, liability rules should encourage the parties to minimise
the overall social value of harmful acts. Relevant variables for this are the cost of accidents,
the costs of avoiding harm (precautionary measures) and the administrative costs of the
justice system [3]. However, the classical dual structure of tort law creates difficulties from
a regulatory standpoint, as it provides a poor episteme that is suitable for a modern
understanding of risk [1]. It is important to generally understand that the tort system is an
integral part of risk management, and vice versa. The idea of tort law as a regulator allows
a new look at risk management and court participation, along with common tools such as
private and public regulation. This is explained by the fact that the practice of tort law and
most scholars traditionally understand the system of tort jurisdiction as a mechanism for
resolving individual disputes with its very important principle of ensuring justice in bipolar
relations between plaintiff and defendant. According to this concept, tort law gives the
victim the opportunity to bring the offender to justice for his wrongful conduct, and when
such lawsuit is filed, the court distributes responsibilities for risk-taking. The court
determines the extent to which the plaintiff or defendant is responsible for risk
management, and whether the ex post defendant must reimburse the victim for the costs
associated with the negative consequences of the risk. Accordingly, litigation may have
implications for setting certain standards: filing a lawsuit may indicate that the issue is
being challenged, which in turn may affect perceptions of what behaviour is considered
“reasonable”, what social norms and evidence are taken into account by the court in a
process that can inform the general public and contribute to the development of certain
policies [6].

According to L. Kaplow and S. Shavell, tort law is a means by which society can
reduce the risk of harm by establishing the obligation of potential perpetrators to pay for
the harm they cause [4]. After all, in most legal systems, tort law imposes a duty of care
(custody) on one party, which, if violated, becomes liable for the damage caused to the
other party (victim) as a result of this violation [7]. Accordingly, tort law can have direct
regulatory consequences by restraining behaviour and sharing risks. In general, tort law
promotes social welfare, while implementing the goal of resolving individual disputes. Its
legitimacy as a risk management mechanism is based on the ability to promote “optimal”
risk management, when business risks are regulated to ensure a socially optimal level of
activity [6]. The neoclassical model of tort law, according to Michael Faure, assumes that
the perpetrators and victims are rational individuals who will respond to the rules of tort
law, seeking to maximise their usefulness and self-interest [8]. The purpose of tort law is
rational decision-making that maximises the efficient use of resources. Efficiency becomes
the standard for all proposed solutions and is measured by the maximum value, which, in
turn, is manifested in the willingness to pay [9]. However, maximising one's own
usefulness is not always the dominant factor. Subjects are willing to limit their selfish
interests and treat others fairly if such behaviour is mutual [8]. Therefore, the analysis of
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tort law should be based on the principles of combining economic efficiency and fairness.
In this regard, it is advisable to consider the distribution of risk of harm in tort liability in
accordance with these approaches. However, before proceeding to the actual distribution
of risks, it is advisable to clarify the meaning of certain concepts in the field of non-
contractual obligations and to determine the place of tort among them.

In the scientific literature, tort liabilities are a group of non-contractual obligations
aimed at compensating for damage caused to a person or property as a result of a wrongful
act not related to breach of contract [10]. According to I. V. Plakhina, the obligation to
cause harm in all legal systems is considered as one of the institutions of civil law and is
called non-contractual obligations, or tortious. However, in her opinion, the concept of
“non-contractual obligations”, in particular in continental law, has a broader meaning, as
it covers, along with tort, obligations for unjust enrichment and some others [11]. S.D.
Grinko (Rusu) believes that it is impossible to talk about the similarity of the concepts of
“indemnity obligation” and “liability for damage” and their identity with the concept of
“tort liability”. Accordingly, it would be erroneous to equate any “indemnity obligation”
with “liability for damages”. Delictual obligations, as obligations to compensate for
damage caused by wrongful decisions, acts or omissions, arise from the fact of an offense.
This gives a reason to conclude that liability for damage is the content of the obligation to
commit an offense in the obligation to compensate for the damage. Hence the admissibility
of using the term “tortious liability for harm caused” in the sense of tort liability [12].

Instead, K.V. Manuilova notes that the content of the tort liability (the author
identifies the concept of “liability for damages” and “tort liability”) includes not only the
obligation of the person responsible for causing damage, to compensate for the damage
(delictual obligations), but also the right of the creditor (victim) to demand restoration of
his property sphere to the condition in which it was before offense. Thus, tort liability does
not exhaust the content of the liability for damage, but is only one of its elements. Also,
not every obligation to compensate for the damage caused can be considered as a measure
of liability, as there may be cases where liability is not included in the content of a
particular delictual obligation [13]. According to O.0. Soroka, such a mixture of “liability
for damages” and “tort liability” is a legacy of the Soviet era, due to the very structure of
the Central Committee of the USSR in 1963, Chapter 40! of which was entitled
“Obligations arising from infliction of harm” and in many articles it regulated the
prosecution for damages, including cases of compensation for damage caused by lawful acts,
cases of imposition of the obligation to compensate the damage to the person specified in the
law, regardless of his guilt. The change in the concept of liability for damages has led to a
distinction between the concept of “liability for damages” and “tort liability” [14]. However,
unfortunately, the author does not provide arguments in favour of this distinction, and the
obligation to compensate damages analyses from the standpoint of civil liability. It seems
appropriate to support the position of T. S. Kivalova and in the analysis of civil non-
contractual legal relations to talk not about “offense” but about “harm” as the basis and
defining feature of such legal relations, and civil protective relations should be considered
in the context of civil liability and remedies [15]. A similar opinion is expressed by S. D.

! Civil Code of the Ukrainian SSR. (1963, July). Retrieved from https://zakon.rada.gov.ua/laws/show/1540-
06#Text.
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Grinko, pointing out that it is wrong to assume that any obligations arising from damages
are tortious. The institution of compensation solves and should solve a more global task —
to ensure the elimination of the consequences of harm, restoration of violated rights of
victims through obligations to compensate for damage, which may be the result not only
of illegal but also lawful actions [16]. Accordingly, in this paper, we will assume that the
grounds for liability for damages can be both wrongful and lawful acts. Tort liabilities are
obligations to compensate for damage arising from wrongful acts.

2.2 Distribution of risk of harm by a source of increased danger

A special type of tort liability is an obligation arising from the infliction of harm by a
source of increased danger. The Supreme Court of Ukraine in its ruling® noted that Art.
11872, 11882 of the Civil Code of Ukraine refer to special torts, which provide for the
peculiarities of the subjective composition of responsible individuals (when the obligation
to compensate the damage is not imposed on the direct perpetrator, but on another person
specified in the law — the owner of the source of increased danger) and establish liability
for infliction of damage regardless of the fault of the perpetrator. According to Art. 1187
of the Civil Code of Ukraine, the source of increased danger is the activity associated with
the use, storage or maintenance of vehicles, machinery and equipment, use, storage of
chemical, radioactive, explosive and flammable and other substances, keeping wild
animals, service dogs and fighting dogs breeds, etc., which creates an increased danger for
the person carrying out this activity and other persons.

A special feature of such activities in accordance with paragraph 5 of the resolution
of the Plenum of the High Specialised Court of Ukraine for Civil and Criminal Cases “On
some issues of application by courts in resolving disputes about compensation of harm
caused by a source of increased danger”* from 01.03.2013 No. 4 increased likelihood of
harm due to the inability to fully control them. Civil liability for damage caused by
activities that are a source of increased danger occurs in the case of its purposefulness (for
example, the use of vehicles for their intended purpose), as well as the involuntary
manifestation of harmful properties of objects used in this activity (for example, in the case
of damage due to involuntary movement of the car). Scientists identify the following signs
of a source of increased danger, which are interrelated and should be assessed together: 1)
the impossibility of full control by a person; 2) the presence of harmful properties; 3) high
probability of harm [13; 17], pointing out that the increased probability of accidental harm
to others occurs only in the presence of uncontrollability of the source of increased danger.
Randomness explains the reason for uncontrollability, as it indicates its occurrence against
the will of the person, which is due to objective reasons — the insufficient level of
development of science and technology [17]. How should the risk of harm be distributed
as a source of increased danger?

! Resolution of the Supreme Court of Ukraine No. 6-108tss13. (2013, November). Retrieved from
http://www.scourt.gov.ua/clients/vsu/vsu.nsf/(documents)/C667B49AAB191957C2257C92003A6DC5.

2 Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-
15/page20#Text.

3 Civil Code of Ukraine, op. cit.

4 Resolution No. 4 of the Plenum of the Supreme Specialized Court of Ukraine for Civil and Criminal Cases.
(2013, March). Retrieved from http://zakon2.rada.gov.ua/laws/show/v0004740-13.
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The distribution of risk of harm through the institutions of legal liability and
insurance is common. Based on the economic analysis of tort law and its fulfilment of the
function of compensation to victims, insurance is a more cost-effective system than
liability. However, legal liability performs another social function — creating incentives to
prevent harm [4]. This is due to the fact that, knowing about the costs enshrined in the rules
of liability, the parties will be properly motivated to take optimal care to prevent accidents,
respectively, as a result, should reduce the overall social costs of accidents [8]. There are
three types of costs that result from the damage: 1) costs associated with the damage to the
injured party (the cost of medical care and lost ability to work); 2) social costs arising from
accidents (costs to avoid accidents); 3) costs associated with the administration of the tort
system (administrative costs of the justice system) [18]. If the purpose of tort law is to
consider such a distribution of risk of harm between the perpetrator and the victim, which
will ensure the implementation of risky activities only if its social value justifies the risk,
the insurance institution is not able to create conditions for this goal, as it can cover only
the first type of expenses [19]. The current legislation of Ukraine, in particular the Law of
Ukraine “On compulsory insurance of civil liability of owners of land vehicles™, in order
to ensure compensation for damage caused to life, health and/or property of road accident
victims, provides for civil insurance — legal liability. That is, there is a distribution of the
risk of civil liability. However, can such insurance contribute to public welfare, because
there are concerns in the papers on the subject that the sale of such insurance policies may
lead to an increase in the number of road accidents or compensation for damage will be
less than the damage caused. Accordingly, in this case, liability insurance is not socially
desirable [4], although from the point of view of economic analysis of the law, insurance
is @ more cost-effective system of compensation, as both victims and perpetrators can
significantly protect themselves from risk by passing this risk to a third party. And if the
main task of society was to compensate for the damage, the insurance system would be
better than the system of tort liability [19].

However, society requires effective incentives to reduce the risk of harm, which only
the institution of liability can provide. According to Michael Faure, the purpose of the
liability system is not ex post compensation, but rather preliminary prevention. However,
this starting point has two important consequences. First, if the entities are not affected by
the financial consequences used as a means of liability, then such an incentive is
unsuccessful if other legal norms (regulations) do not offer an alternative. Second, bringing
ex-prosecutors to justice ex post (after an accident), provided that its purpose is clearly
defined, can be a preliminary incentive for optimal prudence. Thus, from an economic
point of view, the system of responsibility performs an important social function to
eliminate dangers [2]. Accordingly, the purpose of allocation of risk in harm-doing is to
achieve a reasonable balance between the public interest and the rights and interests of
individuals protected by law.

The current legislation of Ukraine the risk of causing damage by a source of
increased danger is laid upon a person who on the appropriate legal basis (property rights,
other right to thing, contracts, leases, etc.) owns a vehicle, mechanism, other object, the

! Law of Ukraine No. 1961-1V. (2004, July). Retrieved from https://zakon.rada.gov.ua/laws/show/1961-
15#Text.
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use, storage or maintenance of which creates increased danger (Part 2 of Article 1187 of
the Civil Code of Ukraine). It is also possible to distribute such risk between several
entities: in cases of misappropriation of a vehicle, mechanism, other object and due to the
interaction of several sources of increased danger (Part 4 of Article 1187, Article 1188 of
the Civil Code of Ukraine)!. It should be noted that such division is a rather debatable
issue, which is discussed in legal doctrine. Complicating the problem is the situation when
the victim is also guilty of causing harm. According to the Principles of European Tort
Law?, there are two approaches to dividing the risk of harm between several perpetrators.
Thus, according to Article 3:102°, if each offender was harmed at the same time, the
activities of each of them are considered to be the cause of the victim's harm. That is, in
this case we can talk about joint and several liability. And the determining factor must be
the task of harm at the same time. Compensation in this case must be carried out by all
offenders in full. But in the case of interaction of harmful activities, when each of them
could be sufficient to cause harm, but it remains unclear which of the subjects actually
caused such damage, each activity is considered as a probable reason that it could cause
harm to the victim. Then compensation for damage is made in proportion to its alleged
infliction. According to the current civil legislation of Ukraine, damage caused by the
interaction of several sources of increased danger is reimbursed on general grounds,
namely: 1) damage caused to one person through the fault of another person is reimbursed
by the guilty person; 2) in the presence of guilt only of the person who was harmed, it is
not reimbursed to him; 3) in the presence of fault of all persons whose activities have
caused harm, the amount of compensation is determined in the appropriate proportion
depending on the significant circumstances. If other persons have been harmed as a result
of the interaction of sources of increased danger, the persons who jointly caused the
damage are obliged to compensate it regardless of their fault (Article 1188 of the Civil
Code of Ukraine). As can be seen from this article, compensation for damage on the basis
of fault occurs only when it comes to inflicting damage to the owners of sources of
increased danger as a result of their interaction. If the victims are third parties, the
distribution of the risk of harm is carried out in the ways described above. The only feature
here is only that the risk in such cases is imposed on the owners of sources of increased
danger in solidarity [20].

Regarding the apportionment of the risk of harm in the event of the victim’s fault,
under Article 3:106 of the Principles of European Tort Law*, such damage is laid on the
victim to the extent appropriate to the likelihood that it could have been caused by
activities, occurrence or other circumstances in his own sphere. According to Ukrainian
national legislation, the risk of damage caused by a source of increased danger is
transferred to the victim in the cases provided for in Part 5 of Art. 1187 of the Civil Code
of Ukraine. The grounds for imposing such a risk on the victim are his intent or force
majeure. This position is supported by judicial practice. Thus, the Shevchenkivsky District

1 Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-
15/page20#Text.

2 Principles of European Tort Law. (2005, January). Retrieved from http://www.egtl.org/docs/PETL.pdf.

3 Civil Code of Ukraine, op. cit.

4 Principles of European Tort Law. (2005, January), op. cit.

127



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 27, No. 2, 2020

Court of Lviv, ruling in the above-mentioned case No. 466/8841/13-i* on the claim for
recovery of material and compensation for non-pecuniary damage caused by a source of
increased danger, noted that in accordance with Part 5 of Art. 1187 of the Civil Code of
Ukraine, a person who carries out activities that are a source of increased danger, is
responsible for the damage, unless he proves that the damage was caused by force majeure
or intent of the victim.

Therefore, in all other cases, including in the absence of fault of the owner of the
source of increased danger, the latter compensates the victim. However, it is necessary to
take into account the rule of Art. 1193 of the Civil Code of Ukraine?, according to which
if the gross negligence of the victim contributed to the occurrence or increase of damage,
then depending on the degree of guilt of the victim (and in case of guilt of the person who
caused the damage —also depending on the degree of his guilt) the amount of compensation
is reduced, unless otherwise provided by law. This approach is supported both by legal
doctrine and in line with the principles of European law. In particular, in Art. VI. — 5:102
Principles, Definitions and Model Rules of European Private Law. The Draft Common
Frame of Reference? states that if the fault of the victim contributed to the occurrence or
extent of the damage, the compensation should be reduced according to the degree of such
fault. However, account should not be taken of (a) the minor guilt of the victim, (b) the
guilt which was insignificant in causing the harm; or (c) contributing to the victim's bodily
injury caused by a motor vehicle in a road accident, unless such assistance did not mean
disregarding such caution as was clearly required by the circumstances.

CONCLUSIONS

The economic analysis of tort law made it possible to determine that the task of tort law is
the optimal distribution of risk of harm between the perpetrator and the victim and to
ensure the implementation of risky activities only if its social value justifies the risk. The
distribution of risks in tort liability can be carried out through the insurance system
(transfer of risks to a third party) and the system of liability (imposition of risks on the
perpetrator or victim). From the standpoint of economic analysis of law, insurance is a
more cost-effective system than liability system. However, based on the functional effect
of liability, i.e. its impact on the offender, legal liability performs another social function
— preliminary prevention of harm. The function of encouraging individuals to reduce or
avoid the risk of harm in tort liabilities is carried out by establishing as a general rule of
transferring risk on the perpetrator. Leaving the risk on the victim can take place only in
cases of force majeure or intent of the victim. This distribution is fair and cost-effective
and aims to achieve social well-being. However, a more in-depth study of the distribution

! Case No. 466/8841/13-c. (2014, February). Retrieved from https://youcontrol.com.ua/ru/catalog/court-
document/37065007/.
2 Civil Code of Ukraine. (2003, January). Retrieved from https://zakon.rada.gov.ua/laws/show/435-

15/page20#Text.
3 Principles, Definitions and Model Rules of European Private Law. Draft Common Frame of Reference.
(2010, January). Retrieved from

https://www.ccbe.eu/fileadmin/speciality_distribution/public/documents/EUROPEAN _
PRIVATE_LAW/EN_EPL_20100107_Principles__definitions_and_model_rules_of European_private la
w_-_ Draft Common_Frame_of Reference_ DCFR_.pdf.
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of risk of harm by multiple individuals, in particular the principles, types and methods of
such distribution, is of particular interest for further research.
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Muxaiino Banepiitopnu llenitbko

Kagheopa kpuminanvrnoco npasa
Hayionanvnuii ropuouunuii ynisepcumem imeni Apociasa Myopozco
Xaprkie, Ykpaina

TEHJEHIII PO3BUTKY KPUMIHAJIBHOI'O 3AKOHOJABCTBA
YKPATHHU (HA TTIPUKJIAJI 3JIOYMHIB TPOTHU PABOCY /1)

AHoTauis. Y cmammi 30iticheno cnpo6y 00CaioHCeHHs pO36UMK) KPUMIHATIbHO20 3AKOHO0A8CMEA
Yxpainu na npuxiadi 3nouuwnie npomu npagocydos. 3 yicio memoio asmop 36epHY8Cs 00
00CHI0IHCEHHS KPUMIHANBHO20 3AKOHOOABCMBA Yepe3 aHAi3 1020 PO36UMK) 8 2100aNi308AHOMY
ceimi ma 6 Ykpaini. B yvomy KOHmMeKcmi KpUMIHAIbHE 3AKOHOOABCMBO 3aNpPOHOHOBAHO
tmenysamu K 2nodanizayitne, a KoOugikayilo — yHIQIKOBAHOW, WO SUKIUKAHO 30JUNCCHHIM
Oeporcas y ceimi uepes iMIIEMEHMAYII0 KOHBEHYINl Ma THUUX MIXCHAPOOHO-NPABOBUX AKMI8 Mmd,
5K HACAIOOK, 2apMOHI3AYiI0 KPUMIHATILHO20 3aKOHO0A8CMBA. Y icmopuunii pempocnekmuei 0yno
CchOpMOBAHO ICMOPUYHY MANY 310YUHIE, NPOCYNKIE MA NPOSUHHOCMEN NPOMU NPABOCY00s, U0
OYIU RPUMAMAHHT KPUMIHATIBHOMY 3aKOH00ascmay 6 Ykpaini ¢ XI-XX cm. cm. (Ha niocmasi cmaoii
ma nepeunHol Moxcaueocmi ix euuHenHs). Bcmawoeneno, w0 okpemi meHOeHyili uooo
B8CMAHOBIEHHS KPUMIHAILHOL 8IONOBIOANLHOCMI 3G 8UUHEHHS KPUMIHAIbHUX NPABONOPYULEHb
cghepi npasocyoos enuHyms HA POPMYSAHHA 3NOHUHIE NPOMU NPAsocyoos. 1) imniemenmayis
MINCHAPOOHO-NPABOBUX aKMIs, 2) 3a6e3neUents 3axXucmy OLIbHOCMI MINCHAPOOHUX CYOis,
IOPUCOUKYIIO AKUX 6U3HANQ VKpaina; 3) 6CmMaH061eH s, Cucmemu KPUMIHAIbHUX NPABONOPYUEHD
npomu npasoCy00s wepes BUOKPEMICHHS iX 2PYR 6 CMPYKmypi 8i0n068I0H020 po30iny (MO0l po30iny
na enasu). Takumu epynamu modxcymo o6ymu. 1) kpuminanoni npasonopyuienst y cghepi 30iichents
npasocyoos, 2) KpumiHaibHi npasonopyuients y cihepi zabesneuennss 30ilCHenHs npasocydos; 3)
KPUMIHATIbHE  NPAGONOPYWEeHHsT V  cepi  cnpusiiis  30IUCHEeHHs.  30IUCHEHHIO  NPAaBoCyos.
Bukopucmanusa uazeanux nioxooie 00360aun0 cgopmyeamu NepcneKmusy  KPUMIHAIbHO2O
3AKOHO0ABCMBA WOOO0 3NOUUHIE MA KPUMIHATLHUX NPOCMYNKIE Npomu Rpasocyoost. AKYeHmosano
yeazy Ha me, WO KPUMIHAIbHI NPABONOPYUIEHHA (3M0YUHU) NPOMU NPABOCYOO0sl € MAKUMU
OQIAHHAMU, WO CYMMEBO BIOPIZHATOMBC 3d MANCKICIMIO BYUHEHO20, iX CYCRIIbHOW Hebe3neuHicmio,
a momy nooin Yux KpUMIHATbHUX NPABONOPYULEHb HA 3NI0YUHU MA KPUMIHALbHI NPOCMYNKU MAE
BNIUBAMU HA NPOYECYANbHI 0COOIUBOCMI NPUMACHEHHS 6UHY8AMUX 34 IX GUUHEHHA 00
KpUMIHATbHOT 810N0BIOAILHOCHII.

Ki1ro4oBi ci10Ba: iHCTUTYT KpUMiHAJIBHOTO NIPaBa, MOKapaHHs, 3arajJbHOUUBUILHUN KOAEKC, KapHa
HOHiTI/IKa, CYAOYHUHCTBO.
Mykhaylo V. Shepitko

Criminal Law Department
Yaroslav Mudryi National Law University
Kharkiv, Ukraine

CRIMINAL LEGISLATION TRENDS IN UKRAINE (EVIDENCE
FROM CRIMES AGAINST JUSTICE)

Abstract. The paper investigates the development of criminal legislation of Ukraine as exemplified
in crimes against justice. To this end, the author approached the study of criminal law through the
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analysis of its development in the globalised world and in Ukraine. In this context, it is proposed
to refer to criminal legislation as globalisational and to codification — as unified. This is caused
by the rapprochement of countries in the world through the implementation of conventions and
other international regulations and, consequently, the harmonisation of criminal legislation. In
historical retrospect, the author constructed a historical map of crimes, misdemeanours, and
offences against justice inherent in the criminal legislation of Ukraine in the 11"-20" centuries
(based on the stage and initial possibility of their commission). It was determined that certain
trends of establishing criminal liability for commission of criminal offences in justice will affect
the development of crimes against justice: 1) implementation of international regulations; 2)
ensuring the protection of the activities of international courts whose jurisdiction is recognised by
Ukraine; 3) establishment of a system of criminal offences against justice through their division
into groups in the structure of the corresponding section (division of the section into chapters).
Such groups may be: 1) criminal offences in administration of justice; 2) criminal offences in
enforcement of justice; 3) criminal offences in support of enforcement of justice. The use of these
approaches allowed to develop the prospects of criminal legislation on crimes and misdemeanours
against justice. Emphasis is placed on the fact that criminal offences (crimes) against justice are
such acts that significantly differ in the severity of the offence, their social danger, and therefore
the division of these criminal offences into crimes and misdemeanours should affect the procedural
features of bringing the respective perpetrators to criminal responsibility.

Keywords: criminal law institution, punishment, general civil code, criminal policy, legal
proceedings.

INTRODUCTION

Acceleration of social, economic, and political processes in the world, rapprochement of
Ukraine with the European Community indicate the need to revise the content and form of
the main institutions of criminal law — crime and punishment. In the EU Member States,
the Laws on Criminal Liability are different in name and content: criminal (Criminal Codes
of Finland?, Canada?, Denmark®, the Netherlands?, the Czech Republic®), penal (Penal
Codes of Spain®, Portugal’, Switzerland®, Italy®) or general civil penal codes (Norway

! Criminal Code of Finland. (2017, April). Retrieved from
http://www.finlex.fi/en/laki/kaannokset/1889/en18890039.pdf.

2 Criminal Code of Canada. (2017, March). Retrieved from http://laws-lois.justice.gc.ca/eng/acts/C-46/.

3 Criminal Code of Kingdom of Denmark. (2017, December). Retrieved from
https://www.unodc.org/res/cld/document/criminal_code_of denmark_as_of 2012_danish_version_html/D
anish_Criminal_Code_as_of 2012.pdf.

4 Criminal Code of Netherlands. (2012, October). Retrieved from
http://www.ejtn.eu/PageFiles/6533/2014%20seminars/Omsenie/WetboekvanStrafrecht ENG_PV.pdf.

5> Criminal Code of the Czech Republic. (2017, October). Retrieved from
http://www.ejtn.eu/PageFiles/6533/Criminal%20Code%200f%20the%20Czech%20Republic.pdf.

6 Criminal Code of Spain. (2019, November). Retrieved from
http://perso.unifr.ch/derechopenal/assets/files/legislacion/l_20121008_02.pdf.
7 Criminal Code of Portugal. (2017, December). Retrieved from

https://www.hsph.harvard.edu/population/domesticviolence/portugal.penal.95.pdf.

8 Criminal Code of Switzerland. (2010, September). Retrieved from https://www.admin.ch/opc/it/classified-
compilation/19370083/index.html.

® Criminal Code of Italy. (2017, August). Retrieved from  http://www.anvu.it/wp-
content/uploads/2016/03/codice-penale-navigabile-4-marzo-2016.pdf.
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General Civil Penal Code?). The tasks and goals of these current regulations differ and are
associated with various historical events (late 19" century — early 21% century) [1]. The
development of criminal legislation is a complex cyclical process, within a long period of
which it is possible to distinguish individual stages of development, described by different
selection criteria. It is important to address the modifications that have occurred in the
systematisation of regulations during the independence of Ukraine, as this period is marked
by significant changes in legislation, as well as progress towards democracy,
harmonisation with continental Europe.

The development of criminal legislation in Ukraine and other countries is based on
the continuity of criminal law provisions, the current state of society and the country, as
well as international legal obligations that are inherent in a civilised and globalised world.
The influence of such different approaches indicates the development of specific similar
and at the same time different criminal (penal) codes, which thus preserve unity and
differentiation. The need to adopt a new Criminal Code? in Ukraine is primarily associated
with the dynamic development of the State, which seeks to raise the level of legal
regulation of criminal law relations to European standards, which is mandatory in view of
the obligations of the government in the Agreement on association with the EU (Articles
8, 22, 24)%. It is evident that such a large work on the preparation of a new Criminal Code
requires the consolidation of the highest level of criminal (penal) policy or strategy that
will allow to plan such changes in the near future [2; 3]. It is obligatory to test and endorse
the new Criminal Code in Ukraine in the future in a separate region of Ukraine, conduct
surveys of professional participants in criminal (court) proceedings on their attitude
towards such changes, record expectations from society on the results of the new Criminal
Code of Ukraine*, and adjust new version of the Criminal Code of Ukraine [4; 5].

Considering the global trends in the development of criminal law provisions and
Criminal (Penal) Codes in general, it should be noted that the period, which the criminal
legislation is currently undergoing, should be referred to as globalisational, and
codification should be referred to as unified. This is conditioned by the rapprochement of
countries in the world through the implementation of conventions and other international
regulations, which has led to the harmonisation of criminal legislation. Thus, it should
come as no surprise that the so-called "new" criminal codes will retain most of the rules in
the same form as in previous versions, due to the international obligations assumed by
states in previously adopted conventions, international acts and agreements.

Notably, the new Criminal Code of Ukraine must preserve the historical continuity
that is inherent in criminal legislation. This means that the institutions of criminal law,
which can be traced back to different historical periods, must continue existing in a slightly
updated form, represented by the new Criminal Code of Ukraine. This applies to different

'General Civil Penal Code of Norway. (2020, January). Retrieved from
http://www.un.org/depts/los/LEGISLATIONANDTREATIES/PDFFILES/NOR_penal_code.pdf.

2 The Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-
14?lang=en#Text.

3 Association Agreement between Ukraine and the European Union, the European Atomic Energy
Community and their Member States. (2014, March). Retrieved from
https://zakon.rada.gov.ua/laws/show/984 011/ed20140321#Text.

4 The Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-
14?lang=en#Text.
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times of Ukraine's development, including within different state formations: Kyivan Rus,
the Principality of Galicia—VVolhynia, the Grand Duchy of Lithuania, the Polish—Lithuanian
Commonwealth, the Austro-Hungarian Empire, the Russian Empire, Poland, Romania,
Hungary, and Czechoslovakia.

1. MATERIALS AND METHODS

To analyse the prospects for further development of criminal legislation, the latest developments
of the domestic doctrine of criminal law have been studied, the legislation on crimes has been
explored, the main dynamics have been traced, regulations have been studied, allowing to shed
light on practical problems. The structure of the scientific paper on criminal law contains traditional
elements: problem statement, initial provisions and their theoretical development are put forward,
empirical data is collected and analysed, the conclusion is substantiated, matters requiring further
study are outlined, etc. The theoretical framework of the paper includes scientific articles of
Ukrainian and other lawyers in criminal law. To identify trends in the criminal legislation of Ukraine,
the author used an example of the study of crimes against justice in historical retrospect and the
development of promising areas. A set of scientific methods was used for this, including general
scientific and special methods of scientific cognition. Methods of logic, analysis and synthesis,
induction and deduction, analogy were used in the construction of a scientific paper, establishing
trends in criminal legislation in the globalised world and Ukraine, the transition from individual
crimes against justice to their totality, and establishing the content of crimes against justice as an
institution of criminal law. The Aristotelian method was used to outline the scope of regulations
necessary to establish development trends in criminal legislation of Ukraine. The comparative legal
method was used to compare the consolidation of the institution of crimes against justice in Ukraine
and other countries, and the historical legal method was used to establish the historical preconditions
for the development of the institution of crimes against justice in Ukraine. In particular, the division
of criminal offences in the history of Ukrainian criminal law was identified as early as in the Austro-
Hungarian Criminal Code of Franz Joseph I in 1852, which operated in the Ukrainian lands of Galicia
and Bukovina. These scientific visions of legal phenomena are based on the principles of scientific
unity of theory and practice, scientific objectivity, which eliminates the bias of research results, as
well as does not make them dependent on policy or ideological approaches. The dominant method
in the methodological approach is comparative law, which allowed to investigate and compare the
institution of crimes against justice in other countries. The normative-dogmatic method is used to
analyse the content of the provisions of the current domestic criminal legislation, and the method
of system-structural analysis — to determine the place of crimes in the legal system. The
comparative method allowed to conduct a comparative and analytical review of the Criminal Code
of Ukraine® and the Law of Ukraine “On Criminal Liability”? and to conclude that it is necessary
to divide criminal offences into crimes and misdemeanours.

The method of legal forecasting enabled the identification of possible areas for improvement
of national criminal legislation and individual laws of Ukraine. The modelling method was used to
design the future structure of the object upon the development of proposals and recommendations
aimed at improving criminal legislation and the practice of its application. The entire process of
scientific cognition was accompanied by a dialectical method, which was used to consider the trends
of development of the Ukrainian legislation and stages of its improvement. The dogmatic method

! The Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-
14?lang=en#Text.

2 Law of Ukraine No. 2341-1l1 “On Criminal Liability”. (2001, April). Retrieved from
http://code.leschishin.org/crc/crc02.php.
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facilitated the interpretation of legal categories. The formal legal method was used in the analysis of
legal provisions on criminal offences and misdemeanours. In the context of modern development of
the criminal legislation, the ideas proposed by the author herein contain objective, substantial, and
methodological components. These methods were used in an integrated manner to ensure the
comprehensiveness of the study and the reliability of its results.

2. RESULTS AND DISCUSSION
2.1 Trends in the development of criminal legislation in the globalised world

An important issue to be addressed is the title of the new Law on criminal liability. In
Ukraine, there are currently two synonymous names of one regulation that establishes
criminal liability — the "Criminal Code of Ukraine" ! and the "Law on Criminal Liability"?.
Depending on the adopted act, countries of the world used either "Criminal Code" or
"Penal Code". The difference between the Criminal Code and the Penal Code is the
presence of an emphasis that connects the purpose of this act [6; 7]. The Criminal Code
aims to draw the line between criminal and non-criminal, while the Penal Code does not
stop there and moves forward to another purpose — punishment of the guilty for the crime
committed [8]. An interesting new approach should be the division of criminal offences into
crimes and misdemeanours, which has already been stipulated in the current Criminal Code
of Ukraine since January 1, 20203, Preservation of such a division of criminal offence (which
has already been traced in the history of Ukrainian criminal law, for example, the Austro-
Hungarian Criminal Code of Franz Joseph I in 1852, which operated in the Ukrainian lands
of Galicia and Bukovina until 1932) will affect not only the institutions of the General, but
also the institutions of the Special Part of the new Criminal Code of Ukraine* [9]. It will be
necessary to compile a separate book of the Special Part in the new Criminal Code of
Ukraine®, which would establish criminal liability for misdemeanours (with their division
into sections). Such approach would help the law enforcer to quickly resolve the issue of
investigation (inquiry or pre-trial investigation) and jurisdiction of criminal proceedings
(cases), and the citizen — to determine the possible consequences of a crime or criminal
offence. Thus, Book I of the Special Part in the new Criminal Code of Ukraine — "Crimes",
and Book Il —"Misdemeanours" should be introduced.

The necessity of criminal law protection of life, health, property, the environment,
the service sector, or justice is undoubted [10]. Crimes against humanity and war crimes
are in particular need of criminal justice, as Ukraine (since 2014) has been the victim of
aggression by Russia and the occupation of its parts in Luhanska and Donetska Oblasts, as

! The Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-
14?lang=en#Text.

2 Law of Ukraine No. 2341-Il1 “On Criminal Liability”. (2001, April). Retrieved from
http://code.leschishin.org/crc/crc02.php.

3 Law of Ukraine No. 2617-VIII “On modification of some legislative acts of Ukraine concerning
simplification of prejudicial investigation of separate categories of criminal offences”. (2018, November).
Retrieved from https://zakon.rada.gov.ua/laws/show/2617-19#Text.

4 The Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-
14?lang=en#Text.

5> The Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-
14?lang=en#Text.

& Ibidem, 2001.
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well as in Crimea. To this end, the implementation of the Rome Statute of the International
Criminal Court and the harmonisation of current legislation in this field are being
addressed. Meanwhile, Ukraine has already recognised the jurisdiction of the International
Criminal Court to commit crimes against humanity by senior government officials, which
led to particularly serious consequences and mass killings of Ukrainian citizens during
peaceful protests between November 21, 2013 and February 22, 2014%. The International
Criminal Court has subsequently commenced proceedings for aggression against Ukraine
(Reports of the International Criminal Court on the actions of the preliminary investigation
of 14 November 20162, 4 December 2017°, 5 December 2018%, 5 December 2019%).

2.2 Historical preconditions for the development of criminal legislation in Ukraine on
crimes against justice

It is necessary not only to preserve the historical ties that are preserved in the current
version of the Criminal Code of Ukraine®, but also to restore the already lost ties through
the development of a new version of the Criminal Code of Ukraine with changes based on
research of previous versions of various codes that were valid with the state formations on
Ukrainian territory. Studies of these regulations allow to form a historical map of crimes,
misdemeanors, and offences against justice, which were inherent in the criminal legislation
of Ukraine in the 11th-20th centuries (based on the stage and initial possibility of their
commission):

1. Stage before the registration of a crime, related to the registration of a crime or
instead of pre-trial or court proceedings: 1) abscondence of a criminal, concealment of a
crime or traces of a crime; 2) obstruction of the search for a criminal or a fugitive; 3)
acceptance of the criminal on the ship by the skipper for the purpose of its transportation;
4) failure to report on an impending crime or on a committed crime; 5) false report of a
crime, false denunciation, slander, self-incrimination; 6) denial of justice; 7) failure to
initiate an investigation in a criminal case; 8) reprimanding a person for committing a crime
before the court passes a sentence; 9) self-judgment; 10) exercising judicial functions
without authority (by another person), pretending to be a judicial official.

2. Stage of pre-trial investigation: 1) obstruction of investigative actions by violence
or other means; 2) illegal conduct of investigative actions, including search and seizure; 3)
unlawful arrest, detention, or restriction of liberty; 4) failure to take security measures
against persons taken under protection and disclosure of information about such measures;
5) non-appearance of a witness, expert, translator, juror in court (pre-trial investigation),

1 Application of Verkhovna Rada No. 790-VIlI of Ukraine. (2014, February). Retrieved from
https://zakon.rada.gov.ua/laws/show/790-18#Text.

2 International Criminal Court Report on Preliminary Examination Activities (2016, November). Retrieved
from https://www.icc-cpi.int/iccdocs/otp/161114-otp-rep-PE_ENG.pdf.

% International Criminal Court Report on Preliminary Examination Activities (2017, December). Retrieved
from https://www.icc-cpi.int/Pages/item.aspx?name=171204-rep-otp-PE.

4 International Criminal Court Report on Preliminary Examination Activities (2018, December). Retrieved
from https://www.icc-cpi.int/Pages/item.aspx?name=181205-rep-otp-PE.

5 International Criminal Court Report on Preliminary Examination Activities (2019, December). Retrieved
from https://www.icc-cpi.int/Pages/item.aspx?name=191205-rep-otp-PE.

& The Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-
14?lang=en#Text.
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their refusal to perform duties; 6) resistance to the appearance of a witness, victim, expert,
forcing them to refuse to testify or give an opinion, including through bribery or revenge;
7) incitement of a witness or expert to give false testimony, including by threats or
violence; 8) perjury, intentional, or negligent false testimony of a witness or expert in a
civil or criminal case, defamation, self-incrimination; 9) insulting witnesses; 10) insult of
the prosecutor or investigator; 11) coercion to testify, torture; 12) failure of the investigator
to interrogate after taking the person into custody for three days; 13) destruction, theft, or
falsification of evidence or case; 14) violation (disclosure) of secrecy by a lawyer,
prosecutor, or other person; 15) obstruction of the advocate's defence of a client, including
through bribery; 16) misappropriation of a document written to the court for prosecution;
17) slowness of the investigation; 18) failure of an investigator to perform duties; 19)
acquisition of property that is the subject of the case by the official conducting the
investigation, as well as concealment of property subject to confiscation; 20) bringing a
knowingly innocent person to criminal responsibility, sending them to court without
charges, false accusation [11].

3. Stage of judicial review: 1) obstruction of judicial activity, interference in the
activity of the court, interference in the performance of their duties by a court official; 2)
contempt of court or court decision, insult of the court, including judge, magistrate,
gendarme, other employee in a judicial institution; 3) bodily injuries, murder of a
participant in legal proceedings (or in court) or threat of their commission; 4) disrespect
committed by the judge to the participants in the proceedings, including bodily injury and
murder; 5) false oath in a civil or criminal case; 6) bribery of a judge, prosecutor, or other
judicial official, including through extortion; 7) abuse of justice by a judge or court official;
8) abuse of power by a court official; 9) excess of authority by a judge, prosecutor, judicial
police officer; 10) incitement to abuse of power by a judge or prosecutor; 11) delay in
justice; 12) unjust decision, injustice.

4. Stage of execution of judgement: 1) repeated appeal to the court on the same
grounds; 2) claim what was lost after the court; 3) non-execution of judgement; 4) non-
execution of punishment; 5) illegal imprisonment; 6) execution of a sentence not imposed
by a court, increase or decrease of a sentence imposed by a court; 7) evasion from serving
a sentence in the form of imprisonment; 8) violation of deportation abroad, escape from
the place of exile, unauthorised return of the person who was deported or non-departure of
the convict for deportation; 9) malicious disobedience to the requirements of the
administration of the penitentiary institution; 10) illegal transfer of prohibited items to
persons held in correctional facilities, pre-trial detention centres, medical-labour and
medical-educational prophylactics; 11) escape of a prisoner, mass escape of prisoners,
breakage of a prison, escape from a specialised medical institution; 12) aiding or abetting
the escape of a prisoner; 13) negligence of the warden in prison [12].

2.3 Current trends in the development of criminal legislation of Ukraine on crimes against
justice

Crimes and misdemeanours in justice will become important chapters of both books of the
Special Part of the new version of the Criminal Code of Ukrainel. At present, there are

! The Criminal Code of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-
14?lang=en#Text.
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certain trends in the world concerning the establishment of criminal liability for criminal
offences in the field of justice: 1) implementation of international regulations; 2) ensuring
the protection of the activities of international courts whose jurisdiction is recognised by
Ukraine; 3) establishment of a system of criminal offences against justice through their
division into groups in the structure of the relevant section (division of the section into
chapters). Such groups may be: 1) criminal offences in administration of justice; 2)
criminal offences in enforcement of justice; 3) criminal offences in support of enforcement
of justice [13].

The names of criminal offences against justice in the world differ, which, however,
allows to distinguish the following groups of names that protect the following generic
objects: 1) the administration of justice; 2) justice; 3) related objects: a) the judiciary; b)
judicial authorities; c) public authority; d) true statements, testimony, conclusions,
accusations, and decisions in court proceedings; 4) justice and related objects. In this part,
the legislator will need to decide on the object to be protected [14]. Therewith, it is important
to maintain a broad interpretation of justice, which protects it at various stages and forms
of proceedings from the filing of an application or operational and investigative activities
to the execution of a court decision or sentence [15; 16]. That is why the provision of
criminal law protection before the administration of justice will lead to a significant
narrowing of protection to ensure the implementation of procedures in the issuance of court
decisions.

The most typical criminal offences in justice in the world are: 1) false reporting of a
crime, simulation of a crime, failure to report a (serious) crime and falsification of
evidence; 2) false accusation, false testimony, false oath, and other false statements; 3)
criminal offences related to the adoption of illegal decisions (illegal detention or arrest,
coercion to testify, refusal to administer justice, making a false court decision); 4)
corruption criminal offences of persons administering justice; 5) threat or violence against
the participants in the proceedings, as well as encroachment on their property; 6)
obstruction of justice, non-appearance, and defamation; 7) escape from the place of
imprisonment, release of a person serving a sentence and concealment of a crime; 8) other
criminal offences at the stage of execution of judgement or sentence (non-execution of
judgement, evasion of execution of a court decision, riot of convicts) [17].

2.4 Prospects for the development of criminal legislation on crimes and misdemeanours in
the new Criminal Code of Ukraine

Crimes and misdemeanours against justice in the new Criminal Code of Ukraine should
include the corresponding sections in the books that establish criminal liability for
committing socially dangerous acts [18]. This inclusion should be based on Ukraine's
international legal obligations, the historical preconditions for the development of the
institution of crimes and misdemeanours against justice in Ukraine, as well as the current
state of justice, which requires protection at the appropriate level [19]. Considering such
an approach, it is necessary to include the following acts as crimes against justice in the
new Criminal Code of Ukraine: 1) concealment of a crime; 2) false denunciation; 3)
knowingly illegal house arrest or detention; 4) coercion to testify; 5) perjury; 6) false oath;
7) false conclusion of a forensic expert or appraiser's report on property valuation; 8) false
translation; 9) bribery of a witness, victim, forensic expert, appraiser, or translator; 10)
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disclosure of investigative or lawyer's secrecy; 11) falsification of evidence; 12) ruling by
a judge (judges) of a knowingly unjust decision, sentence, ruling, or resolution; 13)
destruction or damage of evidence; 14) false accusations; 15) obstruction of the activity of
a judge, prosecutor, or investigator; 16) interference in the activities of statesmen of the
judiciary; 17) illegal interference in the work of the automated document management
system of the court; 18) failure to take security measures against persons taken under
protection; 19) disclosure of information on security measures in respect of a person taken
under protection; 20) resistance to public or private performers; 21) non-execution of a
court decision; 22) non-compliance with the decision of the International Criminal Court,
the European Court of Human Rights, or the Constitutional Court of Ukraine; 23) illegal
actions with respect to property subject to confiscation; 24) evasion of serving a sentence
in the form of restraint of liberty; 25) evasion from serving a sentence in the form of
restriction or imprisonment by a person who was allowed a short-term departure; 26)
actions that disrupt the work of penitentiary institutions; 27) escape from the place of
imprisonment or from custody [20].

The following acts can be considered as misdemeanours against justice in the new
Criminal Code of Ukraine: 1) self-judgment; 2) violation of the right of access to court or
the right to initiate a pre-trial investigation; 3) knowingly illegal detention or attachment;
4) non-compliance with house arrest; 5) violation of the right to protection; 6) misleading
the High Council of Justice; 7) refusal of a witness to testify or refusal of a forensic expert
or translator to perform the duties assigned to them; 8) obstruction of the appearance of a
witness, victim, forensic expert, forcing them to refuse to testify or give an opinion; 9)
interference in the activities of a judge, prosecutor, investigator, lawyer, representative of
a person, forensic expert, employee of the state executive service, or private executor; 10)
obstruction of the activity of the High Council of Justice, the High Qualification
Commission of Judges of Ukraine; 11) disclosure of information on security measures in
respect of a person taken under protection; 12) illegal actions with respect to the seized
property, the pledged property, or the property distrained; 13) evasion from payment of a
fine or from serving a sentence in the form of deprivation of the right to hold certain
positions or engage in certain activities; 14) evasion of serving a sentence in the form of
community service or correctional labour; 15) intentional non-performance of a
conciliation agreement or a guilty plea; 16) non-compliance with restrictive measures,
restrictive instructions or failure to pass the programme for offenders; 17) violation of the
rules of administrative supervision.

CONCLUSIONS

Criminal offences against justice are such acts that significantly differ in the gravity of the
offence, their social danger. Therefore, the division of these criminal offences into crimes
and misdemeanours is timely and will affect the procedural features of bringing those
responsible for their commission to criminal responsibility. This, in turn, will reduce the
burden on pre-trial investigation bodies for these categories of cases. Analysis of global
trends in the development of criminal law and Criminal (Penal) Codes in general, indicated
that the period under criminal legislation should be referred to as globalisational, and
codification should be referred to as unified. This is conditioned by the rapprochement of
countries in the world through the implementation of conventions and other international
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regulations and, as a consequence, the harmonisation of criminal legislation. It was
established that in the process of modification of criminal legislation it is necessary to
retain not only historical ties preserved in the current version of the Criminal Code of
Ukraine, but also to restore the already lost ties through the development of a new wording
of the Criminal Code of Ukraine with changes to previous versions of the regulations.
Based on a study of previous versions of certain laws and various codes that operated
within the state formations in Ukraine at different times, the author constructed a historical
map of crimes, misdemeanours, and offences against justice inherent in the criminal
legislation of Ukraine in the 11th-20th centuries (based on the stage and initial possibility
of their commission).

The study of regulations that operated in Ukraine in different historical intervals,
allowed to point to the rich experience and extensive path of the legislator, who singled
out such acts that encroach on justice (approximately 55 crimes against justice).
Consideration of these historical preconditions, the modern development of criminal law
in Ukraine, as well as current trends, has led to the development of crimes (27) and criminal
misdemeanours (17), which may be included in the new Criminal Code of Ukraine.
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KPUMIHOJIOTTYHA MOJITUKA B YMOBAX IOIIUPEHHS T'OCTPO1
PECHIPATOPHOI XBOPOBHU COVID-19

AHOTaNifl. AxmyanbHicmb O0CHIONCEHHS 00YyMO8IeHA HeoOXIOHICmI0 pOo3poOKU nidx0die i
aneopummie 8 NUMAHHAX NPOMUOIT 3a2PO3aM PO3NOBCIOONCEHHIM CEIMOBUX NAHOEMIll 3 MemOoIo
3ano0ieaHHsa Kamacmpo@ iuHuM HACAIOKAM 8 2any35X 2pOMAOCbKO20 300pP08°ST MAd eKOHOMIKU.
Mema 0aroeo 0ocniddceHHs NONASAE Y GU3HAUEHHI NPIOPUMEMHUX HANPSIMIE KPUMIHOIO2IYHOT
noaimuxky ni0 4ac KapawmuHHux 3axo0ieé noe’szanux 3 COVID-19, a makooic y pospobyi
KOMAIIEKCY Cmpame2iyHux nioxooig 3 numaHb iIKMUMON02IYH020 3abe3neueHHs be3neKku nio vac
KapaHmuHHux 3axo0ie. Y 0ocniodcenni 6y8 GUKOPUCTNAHUU OiaNeKMUYHUL Memoo, a MAaKodic
Memoou MOOeIOBAHHA MA CUCMEMHO20 AHANI3Y OAHUX, SIKI 00360UNU NPOAHATIZY8AMU CYYACH]
BUKNIUKY, WO NOCMAOMb neped YKPAIHCbKOI NPAB08OH CUCMEMOI0 8 NUMAHHAX GU3HAYEHHS
KOMHJIEKCY 3aKOHOOABYUX 8UMO2 [ YPAOOBUX DileHb, CNPAMOBAHUX HA BUSAGNIEHHA MA YCYHEHMS
NPUYUH [ YMO8 GUUHEHHS 304UHIB, 3a0e3neueHHss Oe3neKu CyCcnilbCcmeda nio uac KapaumuHHux
3ax00i6 nog szanux 3 COVID-19. Peszyasmamu 0ocniodicenns 00360J510Mb 3p00UMU NPUNYUWEHHS,
WO HAABHICMb CMPAMe2iuH020 0OKYMEeHmMAa Moeaa 6 3pooumu 11020 0ic8uM NONIMUKO-NPABOBUM
IHCIMPYMEHMOM 8 NUMAHHAX NPOMUOii ™Mma NOOONAHHA HACTIOKI@ NOWUPEHHS ICHYIOUUX |
Maurbymuix 8ipycHux x6opob. Taxuii 0okymenm mae nepeddbavamu Yyimkuil aneopumm 0itl i 3ax00i8
ons 3abe3neuenns Oe3nexku cpomMaodan Npu HACMAHHI KPU30BUX Ccumyayiti ma 3anodicaHws
BUUHEHHA 3/10YUHIE 3YMOBIEHUX 3A2PO3AMU NOWUPEHHA namoeMiti. Y 36°A3ky 3 yum,
3aNPONOHOBAHO KOMNJIEKC NONIMUKO-NPABOBUX DIilieHb CIMpAame2iuHo20 3HAYeHHA Ol NpOmuoii
NOWUPEHHIO  C8IMO0B0I naHOeMmii HA HAYIOHATLHOMY DpI6HI mMa HANpSIMU  DOPMYBAHHS
KPUMIHONI02IYHOI NOAIMUKY 8 YM08ax peanizayii npomuenioemiunux 3axo0is. Y npaxmuyHomy
acnexmi pe3yrbmamu 00CAIOHNCEHHSI MOACYIND 3ACMOCO8YBAMUCS 3 MEMOI0 PO3POOKU CY6 eKmamu
3aKOH00A8YO0I IHIYIaMUBU Pi3HUX KPAiH, KOMIJIEKCHUX OOKYMeHmie i cmpameziil 0Jisl pecyai08aHHs
CYCRINIbHUX BIOHOCUH 8 YMOBAX NPABOBUX 0OMEIHCEHb NO8 A3AHUX 3 eNi0eMIiON02IUHUMU 3A2PO3aMUL.

Kuarouosi ciaosa: Covid-19, SARS-CoV-2, xopoHaBipyc, naHAeMisl, KpUMIHOJIOTIYHA TTOJIITHKA,
BIKTUMOJIOTIYHE 3a0€31EUCHHS, CTPATETisI OOPOTHOM.
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CRIMINOLOGICAL POLICY IN THE CONDITIONS OF SPREAD OF
ACUTE RESPIRATORY DISEASE COVID-19

Abstract. The relevance of the study is due to the necessity to develop approaches and algorithms
to combat the threat of global pandemics in order to prevent catastrophic consequences in the
fields of public health and the economy. The purpose of this study is to identify priority areas of
the criminological policy during quarantine activities related to COVID-19, as well as to develop
a set of strategic approaches to victimological security during quarantine activities. The study used
a dialectical method, as well as methods of modelling and systematic analysis of data, which
allowed analysing the current challenges facing the Ukrainian legal system in defining a set of
legal requirements and government decisions aimed at identifying and eliminating the causes and
conditions of crime, ensuring public safety during quarantine activities related to COVID-19. The
results of the study suggest that a strategic document could be an effective political and legal tool
in combating and overcoming the consequences of the spread of existing and future viral diseases.
Such a document should provide a clear algorithm of actions and measures to ensure the safety of
citizens in crises and prevent the commission of crimes caused by the threat of pandemics. In this
regard, a set of political and legal decisions of strategic importance to counter the spread of the
global pandemic at the national level and the direction of the formation of criminological policy
in the implementation of anti-epidemic measures. In practical terms, the results of the study can be
used to develop the legislative initiative of Ukraine and other countries, comprehensive documents
and strategies to regulate public relations in the face of legal restrictions related to
epidemiological threats.

Keywords: Covid-19, SARS-CoV-2, coronavirus, pandemic, criminological policy, victimology,
control strategy.
INTRODUCTION

The coronavirus pandemic of 2019 caused profound changes in the daily life of the world
community. The countries have begun to experience economic downturns, with an
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unprecedented burden on social, economic support and public health systems, which many
people rely on in difficult times. The updated strategy of the World Health Organisation to
combat COVID-19 of April 14, 2020! states that in a short time the local outbreak of
COVID-19 has developed into a global pandemic with three defining features that can be
described as: a) speed and scale b) severity c) social and economic destabilisation.
Controlling people's freedom of movement has become a top priority for governments
seeking to slow the spread of the virus. In a pandemic, growing demand and limited
resources create ideal conditions for the intensification of corruption, financial and other
crimes. Underfunding of health facilities due to various fraudulent and corrupt factors
weakens the potential of the health sector. At the same time, the complexity of the work of
doctors is growing proportionally, and the role of the medical sector is becoming even
more significant. The use of substandard and ineffective drugs, which have become
available due to illegal actions, can worsen the condition of patients, complicate the
accurate diagnosis or even lead to death, as noted in the analytical report of Europol Crime
and Contagion [1].

The lack of comprehensive unified approaches at the national and international levels
in the field of victimological security of the population during the spread of pandemics
necessitates the filling of such political and legal gaps. In the current context, the
implementation of comprehensive measures to study, assess and prevent criminal threats,
as well as the introduction of scientific developments in the practice of social control over
crime combined into a single strategic document are considered a priority in terms of public
safety. Current studies examining the victimisation factors caused by the spread of
quarantine measures caused by epidemics and pandemics, in particular COVID-19,
address the criteria for quarantine measures [2], the balance between the effectiveness of
quarantine measures and the preservation of civil rights and freedoms [3; 4], the impact of
quarantine measures on the constitutional rights of citizens [5], criticism of restrictive
measures imposed by states in connection with the COVID-19 pandemic in the context of
compliance with WHO International Health Regulations [6], the legal liability of health
workers in conditions of the spread of coronavirus infection [7; 8] etc. The criminological
policy should be carried out according to clearly defined scientifically based criteria,
specially defined by law subjects, as well as with the use of modern methods and
technologies that will establish the influence of external factors on this process. This
approach should be a priority in the development of measures to improve this process and
in general the content of the criminological policy, taking into account the existing legal
risks associated with possible: miscalculations and inconsistencies in law-making,
unprofessional application of legislation in the fight against crime, lack of knowledge
about the interpretation of the law and other shortcomings at the level of law enforcement,
including on issues of preventive activities, which made up the content of this study.

The main requirement for the effective formation and implementation of
criminological policy in the context of the spread of acute respiratory disease COVID-19,
should be the coherence of international norms and practices in combating global
biological threats and national legislation in matters of security during the quarantine. In

! Updated World Health Organization COVID-19 Strategy. (2020, April). Retrieved
from https://www.who.int/ru/emergencies/diseases/novel-coronavirus-2019/strategies-plans-and-operations.
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today's environment, the main and primary threat is the spread of the COVID-19 pandemic,
which necessitates an analysis of current domestic and foreign regulations in the field of
public relations during the restrictive measures to prevent the spread of coronavirus and
anti-epidemic measures.

1. MATERIALS AND METHODS

The study is based on the analysis of the Updated Strategy for Combating COVID-19 of
the World Health Organisation (WHO)?!, the analytical report of Europol Crime and
Contagion (2020) [1], the International Health Regulations (IHR) approved by the WHO
in 20052, legislation Of Ukraine, in particular the Law of Ukraine “On protection of the
population from infectious diseases™?, the Law of Ukraine “On prevention of the spread of
acute respiratory disease COVID-19 caused by the coronavirus SARS-CoV-2 on the
territory of Ukraine™, the Law of Ukraine “On Amendments to Certain Legislative Acts
of Ukraine aimed at preventing the occurrence and spread of coronavirus disease (COVID-
19)”° and others. The above laws list and substantiate the basic principles, rules and
recommendations that were used and systematised during the study of information on
coronavirus infection and in the writing of this paper. The methodological basis of the
article was a dialectical method of scientific knowledge of socio-legal phenomena, as well
as general science (empirical — observation and comparison; empirical-theoretical —
abstraction and modelling, analysis and synthesis, induction and deduction; theoretical —
analogy, historical, systematisation and classification) and separate scientific (special)
methods — sociological, statistical and others. The dialectical method of scientific
knowledge was used during the specific review of Ukrainian legal documents, as well as
foreign ones, for example, the Updated Strategy for Combating COVID-19 of the World
Health Organization (WHQO) was considered. Using the dialectical method, the information
of the analytical report of Europol Crime and Contagion (2020) [1] was objectively
considered, and also from the objective point of view the recommendations and rules
specified in the above-stated laws of Ukraine concerning prevention of spread of the
respiratory disease COVID-190n the territory of Ukraine were analysed.

The method of system data analysis was used. Using the methods of analysis and
synthesis, the author consistently analysed the available information on the research topic.
With the help of analysis, structural elements, properties and signs of coronavirus disease
(COVID-19) were analysed. The synthesis method combined information on coronavirus

1 Updated World Health Organization COVID-19 Strategy. (2020, April). Retrieved
from https://www.who.int/ru/emergencies/diseases/novel-coronavirus-2019/strategies-plans-and-
operations.

2 International Health Regulations. (2005, June). Retrieved from
https://zakon.rada.gov.ua/laws/show/897_007#Text.

3 Law of Ukraine No. 1645-1I1 “On protection of the population from infectious diseases”. (2000, April).
Retrieved from https://zakon.rada.gov.ua/laws/show/1645-14#Text.

4 Resolution No. 211 “On prevention of the spread of acute respiratory disease COVID-19 caused by the
coronavirus SARS-CoV-2 on the territory of Ukraine”. (2020, March). Retrieved from
https://zakon.rada.gov.ua/laws/show/211-2020-n#Text.

5> Law of Ukraine No. 530-1X “On Amendments to Certain Legislative Acts of Ukraine Aimed at Preventing
the Occurrence and Spread of Coronavirus Disease (COVID-19)”. (2020, March). Retrieved
from https://zakon.rada.gov.ua/laws/show/530-20#Text.
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disease into a single system. Using this method, all available information from the
literature and legal sources on the prevention and control of the spread of coronavirus was
systematised and grouped into a single system. The modelling method was used to develop
possible options for the formation and implementation of criminological policy in the
context of the spread of acute respiratory disease COVID-19. Conclusions were made on
the necessity for further technical and software equipment of coronavirus prevention
centres “Covid-19”, sanitary-epidemiological stations with computer equipment and
telecommunications. Using the method of classification, the laws aimed at combating
coronavirus infection were sequentially organised and distributed, and they were divided
into groups according to certain characteristics. The sociological method of scientific
research was used in the study of legal regulation in foreign countries, in particular, the
experience of the United States and European countries was analysed. Using the methods
of system analysis and scientific design, the paper considers the current challenges facing
the Ukrainian legal system in the formation of criminological policy during the
implementation of quarantine measures related to COVID-19 in the international context,
as well as developed a set of policy measures importance for counteracting the spread of
the global pandemic at the national level. Using the method of systematisation of
information, the Ukrainian legislation was analysed, as well as the base of the existing
legislative acts on the research topic was systematised. In particular, the Law of Ukraine
“On Prevention of the Spread of Acute Respiratory Disease COVID-19 Caused by SARS-
CoV-2 Coronavirus on the territory of Ukraine” was analysed. Provisions of this law
inform the population about administrative liability in case of non-compliance with the
rules of prevention of the spread of coronavirus infection. Also, the method of analogy was
used to study the issue of preventing the spread of coronavirus infection. The study of
foreign sources of information on the control and prevention of coronavirus infection,
provided an opportunity to study practical experience and develop recommendations in
case of similar situations in Ukraine.

2. RESULTS AND DISCUSSION

COVID-19 is a new type of infectious disease that differs from other diseases caused by
coronaviruses, severe acute respiratory syndrome and Middle Eastern respiratory
syndrome. According to world statistics, about 40% of cases are mild, 40% have moderate
disease, including pneumonia, 15% have severe disease, and 5% have critical illness [9].
In Ukraine, Covid-19 coronavirus infection (a new type of pneumonia) was first diagnosed
on March 3, 2020 in Chernivtsi. On March 13, the first fatal case of coronavirus infection
was recorded. The results of the study show that the lack of strategic approaches to the
issues of integrated response to the spread of biological threats is currently characteristic
not only for Ukraine. In particular, the experience of the United States speaks of the
selective and unsystematic application of legal instruments to combat the COVID-19
pandemic in this country, which, however, is due to the complexity of its legal system, the
state system. At the same time, it is obvious that the presence of a comprehensive strategic
document, which would provide a clear algorithm of actions and measures to ensure the
safety of citizens in crisis situations caused by the threat of pandemics could be a guarantee
of human life. Therefore, one of the main priorities in ensuring the security of the country
should be state criminological policy as a coordinated activity of all branches of
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government and civil society institutions, aimed at identifying and eliminating the causes
and conditions (determinants) of crimes, forecasting possible changes in criminogenic
situation, adjusting strategic management criminal justice system for the formation and
implementation of anti-epidemic measures. Against the background of the development of
the global pandemic in many countries of the world there is a sharp outbreak of crimes,
which are directly or indirectly related to the introduction of anti-epidemic and quarantine
measures. According to the European Police Office (Europol), during operation “Pandea”,
which recently took place around the world, police discovered 2000 websites offering
counterfeit anti-coronavirus drugs, sprays and ointments (Riegert, 2020) [10].

Restrictions on free movement and closure of borders have had a direct impact on
some criminal activities, the growth of which has slowed or stopped. But at the same time,
criminal gangs are emerging that use public confusion to create new demand for illegal
goods and services. It can be expected that as the crisis develops, the opportunities for
criminal activity will expand. In particular, in countries where organised crime groups have
links to health systems, life-saving resources are used for criminal gain, weakening the
response of states to health emergencies [1]. Quarantine restrictions have no less of an
impact on international cooperation. Thus, for many countries, the security of their citizens
seems to be a higher priority than the provisions of international instruments guaranteeing
free movement. However, in the scientific community, not everyone shares the views on
the benefits of severe restrictive measures. It is argued that, in the short term, travel
restrictions prevent goods from entering pandemic-affected regions, slow down
international public health initiatives, stigmatise society and disproportionately harm the
most vulnerable. In the longer term, countries that choose which international instruments
to comply with may encourage other countries to do the same, which in turn undermines
the basic tenets of international relations [6]. In accordance with Part 1 of Art. 33 of the
Constitution of Ukraine!, everyone who is legally on the territory of Ukraine is guaranteed
freedom of movement, except for restrictions prescribed by law. Thus, the constitutional
right to free movement of a country is not absolute and may be limited by the relevant law.

In this case, and given the current situation in Ukraine and the state's measures to
prevent the spread of COVID-19 in Ukraine, such a law is the Law of Ukraine “On
Protection of the Population from Infectious Diseases”?, which defines, in particular,
principles of activity of executive bodies, local self-government bodies, aimed at
preventing the occurrence and spread of infectious human diseases, localisation and
elimination of their outbreaks and epidemics. This Law establishes the rights, duties and
responsibilities of individuals in the field of protection of the population from infectious
diseases [11]. Articles 20 and 22 of this Law provide for the responsibilities of persons
who are potential carriers and the measures to be taken against such persons. Such persons
— if they pose a real risk of infecting others — are subject to treatment, medical supervision
and examination in appropriate health care facilities.

Article 29 of the Law regulates the issue of establishing quarantine, during which the
necessary preventive, anti-epidemic and other measures, their executors and terms of

! Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254k/96-
Bp#Text.

2 L aw of Ukraine No. 165-111 “On protection of the population from infectious diseases”. (2000, April).
Retrieved from https://zakon.rada.gov.ua/laws/show/1645-14#Text.
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implementation are approved, temporary restrictions of the rights of individuals and
additional responsibilities imposed on them are determined. Article 31 of this Law defines
institutions (special hospitals, isolators, observers) based on which the necessary
examinations of persons who have had reliable contacts with a patient with a particularly
dangerous infectious disease, as well as persons with symptoms of such diseases must be
located and passed. The Law of Ukraine “On Amendments to Certain Legislative Acts of
Ukraine Aimed at Preventing the Occurrence and Spread of Coronavirus Disease (COVID-
19)” of March 17, 2020! provides administrative liability for violating the rules on
quarantine of people, sanitary and hygienic, sanitary and anti-epidemic rules and norms
outlined by the Law of Ukraine “On Protection of the Population from Infectious
Diseases”, other acts of legislation, as well as decisions of local governments on the fight
against infectious diseases. The law provides for the creation of a legal basis for the prompt
implementation by the state of a set of urgent measures to prevent and treat COVID-19,
including procurement of goods, works and services necessary for this purpose, without
applying the procedures provided by the Law “On Public Procurement”?; 100%
prepayment for such goods, works and services; control by the Cabinet of Ministers over
the prices of medicines, medical supplies and socially significant goods [12].

The law introduces a set of legal norms aimed at protecting the rights of individuals
and legal entities during quarantine, and restrictive measures related to the spread of
COVID-19, namely: the possibility of working at home for employees, civil servants and
local government officials and providing with their consent leave; granting the right to
owners to change the modes of operation of bodies, institutions, enterprises, institutions,
organisations, in particular, regarding the reception and service of individuals and legal
entities with mandatory informing the public about it through websites and other means of
communication; prohibition on revocation of the certificate of registration of an internally
displaced person (for the period of quarantine and within 30 days after its revocation), etc.
The law instructs the Government to set additional surcharges for medical and other
workers directly involved in the eradication of human disease at COVID-19 for the period
of implementation of measures to prevent the occurrence and spread of coronavirus
disease, until the completion of these measures, and additional payments to certain
categories of workers, which ensure the main areas of life. The law establishes
administrative liability for leaving a place of observation (quarantine) by a person who
may be infected with COVID-19. In particular, violation of the rules on human quarantine,
sanitary and hygienic, sanitary and anti-epidemic rules and norms provided by the Law
“On protection of the population from infectious diseases”, other legislation, as well as
decisions of local governments on infectious diseases entails penalties in the form of fines
for citizens, including officials. Such changes have been made to the Code of Ukraine on
Administrative Offences (to supplement Article 44-3)3. In addition, the law provides for

! Law of Ukraine No. 530-1X “On Amendments to Certain Legislative Acts of Ukraine Aimed at Preventing
the Occurrence and Spread of Coronavirus Disease (COVID-19)”. (2020, March). Retrieved
from https://zakon.rada.gov.ua/laws/show/530-20#Text.

2 Law of Ukraine No.922-VIII “On Public Procurement”. (2015, December). Retrieved from
https://zakon.rada.gov.ua/laws/show/922-19#Text.

3 Code of Ukraine on  Administrative  Offenses. (1984, December).  Retrieved
from https://zakon.rada.gov.ua/laws/show/80731-10#Text.
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criminal liability for violating the rules and regulations established to prevent and control
epidemic and other infectious diseases, if such actions have caused or are known to cause
the spread of these diseases or death or other serious consequences. According to the
Criminal Code of Ukraine?, liability for such offences includes sanctions in the form of
fines, arrest, restraint or imprisonment. According to regulations, quarantine is an
administrative and health measure used to prevent the spread of particularly dangerous
infectious diseases, i.e. diseases characterised by severe and (or) persistent health disorders
in a significant number of patients, high mortality and rapid spread of diseases among the
population. Government Resolution of March 11, 2020, No. 211 “On prevention of spread
of acute respiratory disease COVID-19 caused by Coronavirus SARS-CoV-2 on the
territory of Ukraine” (as amended by Resolution of April 2, 2020, No. 255)? defines the
categories of persons which are subject to obligatory hospitalisation to observers
(isolators), and the procedure for such hospitalisation. Thus, since in accordance with Art.
33 of the Constitution of Ukraine?, citizens of Ukraine may not be deprived of the right to
return to Ukraine at any time, they are obliged to comply with all rules and established
security measures, in particular, related to mandatory isolation (observation) in view of the
quarantine emergency regime and implementation of measures aimed at preventing the
spread of coronavirus.

At the same time, there is opposition from some citizens to compulsory observation,
which is associated with self-confidence and irresponsibility for possible irreversible
consequences and threats to other citizens within the state. These citizens are insufficiently
informed about the places and conditions of mandatory isolation (observation), its legal
requirements. The experience of the United States in the introduction of quarantine
measures shows that the powers of the authorities for the period of implementation of such
measures, although quite broad, but subject to significant constitutional restrictions.
Although the powers of health authorities should be based primarily on scientific
expediency, at the same time they should not violate the fundamental universal values of
personal freedom and non-interference in private life [13]. The balance of personal rights
and freedoms and legal restrictions in connection with quarantine measures is one of the
main issues in the development of quarantine measures, regardless of the jurisdiction of a
country. Quarantine measures should be applied only when necessary for public health
purposes (or are the least restrictive alternative) and only when they are accompanied by
guarantees of adequate legal protection [5]. The US Department of Health and Human
Services' (HHS) emergency declaration at the time of the coronavirus pandemic in the
United States allows the use of additional financial resources, expands the powers of
federal agencies, interagency coordination and temporarily repeals some legislation. The
introduction of emergency regimes in the states and in the field is also allowed [3]. A
separate problem in the application of certain measures to combat the pandemic may be

! Criminal codex of Ukraine. (2001, April). Retrieved from https://zakon.rada.gov.ua/laws/show/2341-
14#Text.

2 Resolution No. 211 “On prevention of the spread of acute respiratory disease COVID-19 caused by the
coronavirus SARS-CoV-2 on the territory of Ukraine”. (2020, March). Retrieved from
https://zakon.rada.gov.ua/laws/show/211-2020-n#Text.

3 Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254x/96-
Bp#Text.
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their incompatibility with the International Health Regulations (IHR) approved by the
WHO in 2005, For example, paragraph 2 of Article 43 of the IHR implies that states
should not apply additional health measures only as a precautionary measure, and must
justify their decisions by “scientific principles”, “scientific data” and “WHO
recommendations”. Many of the restrictions on movement imposed during the COVID-19
outbreak are not supported by health or WHO studies. Thus, the WHO has recommended
not restricting free movement, arguing that restrictions do more harm than good [6].

In connection with the above, it is possible to formulate several basic special
requirements for the effectiveness of the formation and implementation of criminological
policy in the context of the spread of acute respiratory disease COVID-19:

—the coherence of international norms and practices in combating global biological
threats and national legislation in matters of security during quarantine measures;

—the normative definition of the term “examination for coronavirus “Covid-19” (in
most cases, this term means the examination performed to detect antibodies to coronavirus
“Covid-19);

—prohibition of refusal of admission to a medical institution and the provision of
emergency medical care or restriction of other rights of persons on the grounds that they
are carriers or patients with COVID-19, as well as restriction of the rights of relatives and
friends of the infected. Illegal actions of officials, violations of the rights of infected or
sick people with coronavirus, their relatives and friends can be appealed in accordance
with the legislation of Ukraine;

—establishment of criminal liability for knowingly not informing about the infection
or infection of another person (persons) with coronavirus by a person who knew about the
presence of coronavirus infection. A perpetrator must also compensate for the damage
caused by the failure to provide medical and social assistance to an infected person.
However, the responsibility of healthcare professionals for human coronavirus infection
should be approached with extreme caution, deeply analysing the responsibility of each
person, as well as the situation in which a healthy person was infected with a coronavirus
infection by a sick person. Therefore, Art. 325 of the Criminal Code of Ukraine “Violation
of sanitary rules and regulations for the prevention of infectious diseases and mass
poisoning” should, in the authors’ opinion, add Part 2 as follows: “Infection of another
person with infectious diseases by a person who knew he had the disease”;

—it is necessary to envisage the development of a better anti-epidemic surveillance
system for COVID-19, which would provide the organisation of monitoring of infected
and persons from “high-risk groups”.

Thus, modern achievements of scientific and technological progress necessitate
further technical and software equipment of coronavirus “Covid-19” prevention centres,
sanitary epidemiological stations with computer equipment, telecommunications, which
will create a single integrated automated information and analytical system at the regional
level on this problem based on basic computer programs. The issue of cybersecurity in
ensuring the effective functioning of such systems deserves special attention, as the
shortcomings of software applications can make them objects of criminal encroachment,

! International Health Regulations. (2005, June). Retrieved from
https://zakon.rada.gov.ua/laws/show/897_007#Text.
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create threats to the security and privacy of patients, etc. [14]. Based on this, the system of
medical examination of the population is subject to revision and improvement, which
provides for both mass epidemic and sample surveys of certain categories of the population
to preserve the volume of research on persons from “high-risk” groups and other
contingents [15]. The social significance of the problem of coronavirus “Covid-19”, legal
regulation of examination of “high-risk groups”, the issue of liability of medical staff and
others for human coronavirus infection requires high training for organisational, legal,
treatment and prevention and anti-epidemiological measures and their information
software. Thus, the experience of the United States shows that in the United States there is
no common approach to ensuring the legal immunity of physicians related to the
performance of their professional duties in situations that require immediate decision on
how to save the patient's life (e.g. use of ventilators) [16]. Existing federal and state laws
provide limited immunity to physicians and nurses in situations that require urgent
decisions. The scientific community notes that health workers' concerns about liability
should be kept to a minimum, as even a small likelihood of prosecution can affect the ethics
of doctors’ decisions about their responsibilities, which may, for example, be reflected in
appointment of ventilators by the principle of “first come — first served”, and not based on
the conditions of objective necessity [17].

In this regard, the strategic general social directions of the formation of
criminological policy during the implementation of quarantine measures should include:

—appropriate professional training of doctors, lawyers, teachers in the institutes of
improvement and advanced training courses for specialists of various specialties and
especially virologists-infectious diseases;

—development and publication of relevant scientific, legal and educational literature
(monographs, thematic reviews, methods, abstracts, collections, reference books,
textbooks, etc.) on preventing the spread of infectious diseases, including the use of
positive experience abroad on issues of coronavirus “Covid-19”;

—inclusion of human coronavirus prevention issues in the curricula of all educational
institutions;

—training of leaders of youth organisations, persons from “high-risk groups” in
territorial centres of human coronavirus prevention;

—training of practical health care specialists, law enforcement officers and scientists
in the leading specialised research institutions of Ukraine and abroad.

—strict adherence to self-isolation and observation.

The measures will allow for the training of highly qualified personnel for the
provision of legal and specialised medical care and significantly increase the efficiency of
the entire system of health care, education and legal information support of this problem
[18]. In connection with the above, it can be stated that it is necessary to adopt at the
legislative level the State Response Strategy for Covid-19 (Prevention Strategy), the main
task of which should be to control the pandemic and its cessation by slowing down virus
transmission and reducing mortality. COVID-19, as well as the elimination of negative
social, economic, political and other consequences caused by the introduction of
quarantine restrictions that may lead to illegal actions in this area. Achieving such a
strategic goal is possible by:

a) coordination of state and regional response measures to eliminate the causes and
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conditions of crimes;

b) involvement and mobilisation of affected by the virus and local communities and
individuals at risk to identify and provide information on illegal actions in the context of
quarantine measures;

c) application of situationally necessary medical and sanitary measures to slow down
the transmission of the virus and control of concomitant cases that may lead to the
commission of offenses;

d) preparation of the health care system in order to reduce COVID-19-related
mortality, preserve priority health care services and protect health workers from and
against wrongdoing;

e) planning of emergency measures to ensure uninterrupted vital public functions
and elimination of circumstances that may lead to the commission of offenses in the field
of medical services.

The defining goals of the Strategy are:

—mobilisation of all social institutions and citizens of the country to fight the
pandemic, in order to ensure the acceptance of responsibility by all state and public sectors
and participation in the prevention of diseases and illegal behaviour that may contribute to
the spread of coronavirus;

—control of cases and foci of the disease, and prevention of virus transmission among
the population by rapid detection and isolation of all cases, provision of appropriate
medical care, tracking, quarantine and support for all those who came into contact with
patients;

—prevention of spread of the virus among the population by taking appropriate
situation measures to prevent and control infection, general measures of physical
distancing, as well as appropriate and proportionate restrictions on domestic and foreign
travel, in which there is no urgent need;

—reduction of mortality through the provision of appropriate clinical care to patients
with COVID-19, ensuring the continuity of priority health and social care services and the
protection of health workers and vulnerable groups;

—development of safe and effective vaccines and therapeutic agents that can be
distributed in the required quantity and available depending on the needs of the health care
system and the population.

The necessity for formal platforms for interagency coordination of efforts to counter
the spread of pandemics is confirmed by a study of Singapore, which since the outbreak of
SARS in 2003 has systematically strengthened its ability to combat new infectious diseases
and as of today, it has one of the lowest mortality rates among Asian countries in terms of
the number of patients (23 deaths in 32,800 patients) [19]. In addition, the need for
comprehensive strategic approaches to criminological and victimological support of global
and national security during quarantine measures stems from the essence of the studies
considered in this paper on the EU and the US, which give an idea of clearly developed
approaches to the above issues in these countries do not yet exist. Quarantine measures
and bans on free movement are often the first response against new infectious diseases.
However, these traditional remedies tend to have limited utility for rapidly spreading
infectious diseases, and if used exclusively as a tool of harsh influence, selectively and
unsystematically, they can be counterproductive [20].
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Ukraine should implement a set of measures appropriate to its capabilities and
situation in order to slow down the transmission of the virus and reduce the mortality
associated with COVID-19, with the ultimate goal of achieving and (or) maintaining a
stable level of virus transmission or the absence of new infections and the elimination of
circumstances that lead or may lead to the commission of crimes in the context of anti-
epidemic measures.

CONCLUSIONS

The outbreak of the COVID-19 pandemic has revealed the unwillingness of many nations
to effectively counter the new global threat in terms of effective legal and enforcement
mechanisms. In this sense, Ukraine is no exception. At the same time, the analysis of
Ukrainian legislation suggests that since the spread of the pandemic in Europe, it has been
able to adapt relatively quickly to new realities. At the same time, the issues facing the
Ukrainian legal system in terms of the formation and implementation of criminological
policy in the field of public safety during quarantine measures related to the spread of the
coronavirus pandemic revealed the need to develop a national strategy document that
includes a set of measures to combat viral threats and regulation of public relations during
their spread. Such a complex should include the achievements of international practices,
be flexible and adaptable to new challenges, given the close contact of criminological,
economic, political, social and other areas of security of the individual and society.

The proposed set of measures reflected as a State Response Strategy for Covid-19
could create the preconditions for the formation of an effective mechanism in
criminological and victimological support of global and national security, given the
existing and future epidemiological threats. It is assumed that being adapted to the relevant
legal realities of other states, the proposed strategy has the right to exist in any legal system.
The results of the study suggest that future challenges in the formation and implementation
of criminological policy to ensure the safety of citizens during quarantine and restrictive
measures will be due to the adaptation of criminal activity to such conditions, and therefore
it is assumed that further research should focus on the development of criminological
approaches to combating crimes in the field of public health and violation of norms for the
prevention of infectious diseases.
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Bioodin docnidocenns npodiem KpUMIHAILHO20 Npoyecy ma cy0oyCmpoio
Hayxoso-0ocnionuti incmumym usuenHs npoo.iem 3104 UHHOC

imeni akademixka B.B. Cmawuca

Hayionanvnoi akademii npasosux nayx Yxpainu

Xapkie, Ykpaina

ITPABOBI 3ACOBH 3ABE3IIEYEHHA €/ THOCTI
3ACTOCYBAHHSA KPUMIHAJIBHOT'O TIPOLHECYAJIBHOI'O
3AKOHY

AHoTauif. 3abesneyenns €OHOCmMi CYO08OI NPAKMUKU € peanizayicto NPUHYUny npasogoi
BU3HAUeHOCmI, AKUL, OYOy4U CKIA0060I0 NPUHYUNY 6EPXOBEHCMEA Npasd, 3a0e3neyyc po3ymMHy
nPo2HO308aHiCMb CYO08UX piutensb. Ha meopemuunomy pieni numanns €OHOCMI cy0080i NpaKmuKu
30€0inbU020 CMawms NPeoMemom O0CHIONCEeHb Y KOHMeKCMmI Cy0080i pedhopmu ma cy00ycmporo,
npome KOMNJEKCHI 00CNiONCeHHsA 3 Yiei npobremamuxku y Yapuui CY4acHo20 KPUMIHATbHO20
cyoouuncmea maudice 8iocymui. Memoio 00cCniodicenHsi € GCMAHOGNEHHS CUCMEMU NPABOBUX
3acobie 3abe3neuents OHOCmI cy0080i npakxmuku. Memooonociuny 0CHO8Y 00CTIONCEHHS CKAAIU
3G2aNbHOHAYKOB] Ma CHeyianbHi mMemoou, a came: OianeKmuyHull, CUCTNEeMHUU, QOPMAaTbHO-
FOPUOUYHULL A TO2TYHUL MemOoOU. A8mopamu HAOAHO KOPOMKULL 021510 MEOPEMUUHUX NOJIONCEHD,
Wo  BU3HAYAIOMb  COYIANLHO-NPABO8Y  YIHHICMb €OHOCMI NPABO3ACMOCOBHOI  NPAKMUKLL.
Ilpoananizoeano noHamms « EOHOCMI Cy0080I NPAKMUKUY» Y YAPUHI KPUMIHATILHO20 RPOBAOICEHHS
ma HA20NOULEHO HA BUKOPUCHMAHHI Y 8IACHOMY OO0CHIONCEeHH] NiOX00y 00 PO3YMIHHA €OHOCHI
CY0080i" NPaKMuKu AK CUHOHIMY OOHAKOBO20 (YCMANEHO20) 3ACMOCYB8ANHA NPOYECYANbHUX MA
MAmMepianbHUX HOPM 8 OOHOPIOHUX KAMe20piax CYOOsUX piuiens, Wo YXeanoomscs 6 nepebizy
KPUMIHATbHO20 Npo8addceHHs. Poszenanymo numanns peanizayii ouckpeyii npu nputiHammi
Ccy0068020 piuieHHsi ma il CnieGIOHOWEHHSL 13 CIMAHOAPMOM «V32004CEHOCI CYO08020 PIULEHHS).
Bcmanosneno, wjo medca 003601enoi pisnocmi y 3acmocy8anti 3akOHy € 00CUMb SHYYKOI0 ma
Heghopmanizoeanoro. Ycmanoseneno, wo AKiCmb 3aKOHY He Modice OYiniosamucs y 8iopuei 6io
NPAKMUKU 1020 3aCMOoCy8anis. Amopamu HA2010uleHo U Ha IHCMPYMEHMANbHIU POl cy0080i
NPAKMUKY y 3a2a1bHOMY MEXaHizmi 3a0e3neyenHs 00HaKo8oCmi npago3acmocysanis. Bucrnoenena
nosuyis wo0o poai pos'sacuens Ilnenymy Bepxosnoeo Cyoy 6 3azanvHomy mexanizmi 3abe3neuents
€onocmi cy0060i npaxmuxu. Bcmanoeneno, wo cucmema npagogux 3aco6is 3abe3neyents eOHocmi
3ACMOCYBAHHS 3AKOHY Y YAPUHi KPUMIHAALHO2O NPOBAONCEHHS CKAAOAEMbCA 3 CYKYNHOCHI
83A€MON08 ’A3aHUX MidC coDol0  enemenmis. Pezynomamu 00cniodxceHHs Moxcyms Oymu
BUKOPUCMAHT NpU NOOAAbWIN HAYKOGIU po3pobyi npobiemu 3abe3neuents €OHOCMI CYO080i
NPAKMUKY, HAyKOGOMY OOIPYHMYBAHHI NPONO3UYIU, CHUPAMOBAHUX HA YOOCKOHANEHHS YUHHO20
3aKOH00A6Ccmea YKpainu, wo pezymoe RUMAHHA, AKI CMAIU HPeOMemomM OaHo20 HAYKOB8020
00CHI0JICEHHS.

KarouoBi cioBa: cylnoBa mNpakTuKa, €IHICTh CYIOBOI NPAKTUKH, SIKICTh KPUMIHAJIBLHOTO
MIPOIIECYaThbHOTO 3aKOHY, CHCTEMa IMPAaBOBHUX 3ac001B, pO30iKHICTh CYAOBUX PIMICHB, CYAIIBChKa
JTUCKPETIis.
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LEGAL MEANS OF PROCURING THE UNITY APPLICATION OF
THE CRIMINAL PROCEDURE LAW

Abstract. Ensuring the unity of judicial practice is the implementation of the legal certainty
principle, which is considered as the part of the rule of law, ensures the predictability of court
decisions. At the theoretical level, the issues of the unity of judicial practice are mostly the subject
of research in the context of judicial reform and the judiciary, but comprehensive research on this
issue in the field of modern criminal justice is almost absent. The purpose of the study is to establish
a system of legal means to ensure the unity of judicial practice. The methodological basis of the
study was based on general and special methods, namely: dialectical, systematic, formal-legal and
logical methods. The authors provide a brief overview of the theoretical provisions that determine
the socio-legal value of the unity of law enforcement practice. The concept of "unity of judicial
practice" in the field of criminal proceedings is analyzed and it was emphasized the usage of the
approach of understanding the unity of judicial practice as a synonym of equal (adjustment)
application of procedural and material norms in homogeneous categories of court decisions, which
are adopted in the course of criminal proceedings. It is established that the limit of permitted
differences in the application of the law is quite flexible and informal. It is established that the
quality of the law cannot be assessed in isolation from the practice of its application. The authors
also emphasize the instrumental role of judicial practice in the general mechanism of ensuring
uniformity of law enforcement. A position was expressed on the role of explanations of the Plenum
of the Supreme Court in the general mechanism of ensuring the unity of judicial practice. It is
established that the system of legal means to ensure the unity of application of the law in the field
of criminal proceedings consists of a set of interrelated elements. The results of the study can be
used in further scientific development of the problem of ensuring the unity of judicial practice,
scientific substantiation of proposals aimed to improve the current legislation of Ukraine, which
regulates the issues that have become the subject of this research.

Keywords: judicial practice, uniformity of judicial practice, quality of criminal procedural law,
system of legal remedies, discrepancy or court decisions, judicial discretion.

INTRODUCTION

The unity (or coherence) of judicial practise is one of the fundamental values of modern
justice. One of the key principles of legal certainty in the concept of the rule of law is
manifested, among other things, in ensuring the unity of judicial practise in understanding
the relevant legal rules by courts taking into account the specific situation and in
accordance with general guidelines in its interpretation contained in judicial practise. A
single approach to the application of the law best meets the requirements of predictability,
the rule of law and the effective protection of human rights [1]. Conversely, according to
the case-law of the European Court of Human Rights (ECtHR), inconsistencies in judicial
decisions destroy public confidence in judges, which is an integral part of the rule of law
and constitutes the ground to implement the right to a fair trial (Article 6 § 1 of the
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Convention for the Protection of Human Rights)!. Thus, in the context of modern legal
understanding, which does not reduce the right to law, the court decision as a result of law
enforcement activities in a state governed by the rule of law is actually required to comply
with judicial practise or “established case law” [2]. In view of this, the legislator, scientific
experts of leading democracies and international organisations pay great attention to
finding and approving effective mechanisms to ensure the unity of judicial practise.
Among the international legal acts, a valuable guideline in the field of ensuring the unity
of judicial practise is the CCJE Opinion No. 20 “On the role of courts in ensuring the
uniform application of the law” (Strasbourg, November 10, 2017) (hereinafter — the
Opinion of the CCJE). The CCJE Opinion states, in particular, that in a state governed by
the rule of law, citizens have a legitimate expectation that they will be treated like everyone
else and that they can rely on previous judgments in similar cases, and thus citizens may
provide for the legal consequences of their actions or omissions (paragraph 5) [3]. In other
words, for a judgment in a state governed by the rule of law to meet the requirements of
the rule of law, it must be reasonably foreseeable. It is no coincidence that the ECtHR also
links the right to a fair trial enshrined in Article 6 of the CPC to the requirements of uniform
application of the law. Many states seek to ensure the uniformity of their case law, arguing
that the judiciary is independent in its proceedings, but that its decisions should be
predictable rather than chaotic. That is why the courts of lower instances in most cases rely
on the decisions of the courts of higher instances [4].

In Ukraine, the issues of ensuring the unity of judicial practise have long been in the
focus of priority attention of both state institutions, practitioners and the scientific
community. Back in 2015, the official political document recognised the insufficient level
of unity and consistency of judicial practise as one of the main factors of low efficiency of
the justice system, which necessitated the development of a system of coordinated
mechanisms to promote unity of practise?. In this context, a number of legislative and
organisational measures have been taken, in particular, reforming the judicial system,
improving the legislation governing the procedural powers of the court of cassation, and
others. However, despite the constant attention paid to the issue of coherence of judicial
practise, the problem of diametrically opposed judicial positions on similar legal issues
today, unfortunately, is not resolved. Although the unity of judicial practise is an indicator
of the professionalism of judges, most of its achievement depends on legal factors — the
existence of a coherent system of remedies that allow ensuring unity in the application of
the law, and thus unify judicial practise. This necessitates the study by scholars of issues
related to the means of ensuring the unity of judicial practise at the systemic level.

1. MATERIALS AND METHODS

The methodological basis of the study was a set of modern general scientific and special
methods used in legal science. At the same time, first of all, the authors proceeded from
the fact that the system of methods should be associated with the recognition of the

! Convention for the Protection of Human Rights and Fundamental Freedoms, No 995 _004. (1990, January).
Retrieved from https://zakon.rada.gov.ua/laws/show/995 004/ed20131002#Text

2 Decree of the President of Ukraine No 276/2015 “On the strategy of reforming the judiciary, the judiciary
and related legal institutions for  2015-2020. (2015, May 20). Retrieved from
https://zakon2.rada.gov.ua/laws/show/276/2015
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existence objectivity and the need for development of legal phenomena — unity of judicial
practice, legal means to ensure unity of judicial practice, socio-legal expectations at the
present stage of development of society, etc. The general level of methodology is
represented by the method of materialist dialectics, which has not lost its relevance so far,
as it requires comprehensiveness and objectivity to the knowledge of real phenomena, as
well as their links with practical activities in criminal proceedings. The choice and use of
specific methods of the research process depended on the stage of cognition and the goal,
which was set at a certain stage of cognitive activity.

Thus, the dialectical method as a universal method of studying social and legal
phenomena allowed stating that the quality of legislation and the practice of its
implementation are in objective unity, interconnection and interdependence. The
dialectical method is based on such methods of information cognition as data synthesis and
analysis, as well as abstraction and the principle of convergence from abstract to specific
concepts. To generalise and develop a holistic vision of the concept of unity of judicial
practice, a set of methods of theoretical cognition was used, which together with dialectical
method form a system of research methodology. The system method allowed to consider
a set of legal means to ensure the unity of judicial practice as a system, the elements of
which, being interconnected and interdependent, are used to solve a specific problem —
ensuring the unity of judicial practice in criminal proceedings, which, in fact, is the
integrative quality that characterises the very system of these tools. The method of
abstraction was used to set out the legal positions of the ECtHR relevant to the issue of
ensuring the unity of judicial practice, to highlight their essence. Formal-legal method is
used to clarify the conceptual and categorical apparatus of research (in particular, the
concept of “unity of judicial practice”), the establishment of structural elements of the unity
of judicial practice, formed by law enforcement practice (acts of law enforcement by higher
courts): 1) court decisions — procedural decisions of courts of appeal and cassation, which
are valuable guidelines in the interpretation and application of the law; 2) decisions
(rulings) of the Supreme Court that resolve existing differences in judicial practice
(disputed issues of law enforcement). The logical method (methods of analysis, synthesis
and induction) allowed analysing the problematic issues of uniform application of the law
in similar legal relations and to identify legal means of ensuring the unity of judicial
practice, which is a necessary condition for overcoming the problem of diametrically
opposed judicial positions on similar legal issues. The comparative legal method was used
in the study of approaches to the vision of the phenomenon of divergence of court
decisions, formalised in some international legal acts. The method of idealisation and
modelling allowed developing a theoretical model of legal means to ensure the unity of
judicial practice and others. At the same time, all scientific research methods were used in
interconnection and interdependence, which contributed to the comprehensiveness,
completeness, objectivity of the study and laid the foundation for further scientific research
of the analysed issues and professional scientific discussion aimed at finding and approving
effective mechanisms for unity of national case-law.

During the study it was stated that theoretical and applied issues of the unity of
judicial practise were considered in the works of many experts of different times, who
studied the legal status of the Supreme Court (Ukraine) and covered issues related to
ensuring the unity of judicial practise, including: N. Bobechko [5], M. Demenchuk [6].
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2. RESULTS AND DISCUSSION
2.1 On the value of the unity of judicial practise

Consistency of case law is one of the key provisions in the context of ensuring the rule of
law at the legislative level, in particular, its integral components, such as legal certainty
and predictability and the principle of equality before the law (paragraphs 50, 51, The
Report on the Rule of Law of 2011) (The Report on the Rule of Law of 2011) [7]. Even in
pre-revolutionary times, the famous Russian jurist M.M. Korkunov stressed that one of the
main conditions of justice is the application of laws to all equally, and this is impossible
without the same, established judicial practises [8]. The mentioned CCJE Opinion states
that in a state governed by the rule of law, citizens have a legitimate expectation that they
will be treated like everyone else, and that they can rely on previous judgments in similar
cases, and thus citizens can provide legal consequences of their actions or inaction (item
5). In other words, for a judgment in a state governed by the rule of law must be reasonably
foreseeable to meet the requirements of the rule of law. It is no coincidence that the ECtHR
also links the right to a fair trial enshrined in Article 6 of the Convention® to the
requirements of uniform application of the law. Many states seek to ensure the uniformity
of their case law, arguing that the judiciary is independent in its proceedings, but that its
decisions should be predictable rather than chaotic. That is why the courts of lower
instances in most cases rely on the decisions of the courts of higher instances.

The socio-legal value of a single application of the same substantive or procedural
rule in such legal relations is both in the predictability of the legal consequences of certain
actions or omissions, and manifested in the minimisation of corruption risks in criminal
proceedings (equality in the exercise of discretion on certain legal issues limits “unfair”
law enforcement in its “manoeuvring” within the law receiving illegal benefits); ensuring
compliance with a reasonable time frame of trial (the existence of sustainable case law as
a guide in complex law enforcement issues can significantly reduce the court decision-
making process), preventing unjustified loading of the judicial system (“single case law
reduces the likelihood of appeals due to predictability of the court's position in the case; ..
helps to reduce the burden on the courts, because people, knowing how such cases were
resolved in the courts, will be able to understand the futility of court proceedings and
refrain from going to court in certain cases” [4]). The vector of the public importance of
the uniform application of the law is aimed at increasing the level of public confidence in
the court. Conversely, as stated in the CCJE Opinion, the repeated adoption of conflicting
judgments (the French version of the Opinion translates the term “conflicting” as
“contradictoire” (contradicting, conflicting)) may create a situation of legal uncertainty
that reducing trust in the judiciary, while this trust is an important element of the rule of
law. The only application of the law determines public confidence (paragraph 6 of the
CCJE Opinion) [9]. At the same time, the nature of the discrepancy between court
decisions is by no means anomalous, but quite objective. After all, as the ECtHR noted in
its judgment in Tudor v. Romania (2009) [10], differences in judicial decisions are by their
nature an integral consequence of any judicial system based on a network of courts of first
instance and appellate courts built on the principle of territorial jurisdiction. This is how

! Convention for the Protection of Human Rights and Fundamental Freedoms, No 995 _004. (1990, January).
Retrieved from https://zakon.rada.gov.ua/laws/show/995 004/ed20131002#Text
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the judicial system in Ukraine works and, of course, may allow different application of the
same rule of law by different courts, and therefore there is a need to ensure the unity of
judicial practise — precisely in order to bring it, so to speak, to a common denominator [11].
However, the same decision of the ECtHR states: “The Court considers that although the
Convention does not oblige the State to return confiscated property and even more so to
dispose of it in accordance with its prerogatives of property rights, once the State has taken
a decision, it must be carried out with clarity and coherence, with reasonable consistency,
in order to avoid, as far as possible, uncertainty and ambiguity among the persons whose
powers include measures to implement it. In this context, it should be emphasised that
uncertainty — whether legislative, administrative or resulting from government practises —
is an important factor to consider when assessing the conduct of the State
(paragraph 26). ... The Court considers that, in the absence of a mechanism to ensure
consistency in the practise of national courts, such profound and long-standing differences
in approaches to case law concerning matters of importance to society are such as to create
a state of permanent uncertainty (para. 30)” [12].

2.2 Methodological remarks on the “unity of judicial practise”

Before proceeding to the definition and consideration of the system of legal measures, the
authors consider it necessary to make a number of methodological remarks on the very
subject of security — “unity of judicial practise”. In the literature there are different
approaches to defining the very concept of unity of judicial practise. Without aiming at
their careful analysis, only note that the dominant is consideration of unity as the same
approach to the application of legal norms to similar in nature factual circumstances [2].
There is also an understanding of the unity of judicial practise as predictability, consistency
in the order of consideration of homogeneous categories of court cases and its results,
which consists in similarity (likeness) of interpretation, specification of legal norms,
overcoming gaps in legal regulation by analogy, and based on substantive and procedural
rights, in particular, the rule of law [4]. In the mentioned Conclusion, the CCJE uses as

o5 13

identical concepts “uniform application of the law”, “uniform application of the law”,
“unified application of the law”, “uniform (or unity) judicial practise”. In this study, the
authors believe it possible to consider the unity of judicial practise in the field of criminal
proceedings in its substantive sense as a synonym for equal (established) application of
procedural and substantive rules in homogeneous categories of court decisions made in
criminal proceedings. Moreover, the Law of Ukraine “On the Judiciary and the Status of
Judges™? refers to the same application, namely — the Supreme Court ensures the uniform
application of law by courts of different specialisations in the manner and order prescribed
by procedural law (Part 2 of Article 36). The demand for this quality of practise is
extremely important in view of the above. The key conditions for assessing the similarity
or difference of court decisions are: the application of the same rule; similarity of the
factual circumstances established in the course of the proceedings (selection of those
circumstances of a particular proceeding that are significant in determining whether it falls
under the disposition of the procedural rule, the unequal application of which is
questioned). Such an established similarity of factual circumstances is a condition of the

! Law of Ukraine “On the Judiciary and the Status of Judges”. (2016, June). Retrieved from
https://zakon.rada.gov.ua/laws/show/1402-19#Text.
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relevance of the judicial precedent with which another court decision is compared. As
stated in paragraph 38 of the CCJE Opinion, the relevance of the case-law presupposes that
the previous case was in fact based on fundamentally similar facts. In cases of recourse to
case law, due regard must be paid to the context and circumstances of the case at the time
the decision was taken. Appropriate attention should be paid to the analysis of relevant
case law, including the development of appropriate case differentiation techniques. There
may be cases where a case is involved in a category of cases that are likely to fall under a
previous court decision, but a more detailed and critical analysis shows that such a previous
court decision is not really a relevant court precedent. The application to two different
disputes of different ways of resolving them cannot be considered a conflict within the
case law, if it is justified by differences in the relevant factual situation.

In modern legal conditions, when axiomatic is not even the admissibility of
discretion in criminal proceedings, but its mandatory presence as a means of ensuring
justice in the administration of justice, the subject of discussion of scholars and
practitioners has shifted to the problem of specific procedural mechanisms for optimising
its boundaries. Given that in the states of continental law, to which Ukraine belongs, in the
conditions of rapid development of law and the need for its “correct” application, the
importance of judicial practise as a determining guideline for interpreting the law and
eliminating legislative gaps, it seems possible to talk about law enforcement discretion
within not only the law but also judicial practise. In this sense, the standard of consistency
of a court decision in resolving issues of law with other existing decisions made in similar
legal and factual circumstances, as one of the regulators of law enforcement, is in great
demand. When making different criminal procedural decisions, the nature and degree of
the implemented discretionary component are different, which depends on a number of
factors: the degree of certainty of the hypothesis of the legal norm and alternative legal
behaviour options laid down by the legislator in its disposition; the nature of the factual
grounds to which the law links the possibility of a decision; in general, the settlement of
these factual circumstances by positive law.

“Discretion” or “discretion marked with zero” is inherent only in a few legal
situations. This applies to cases where the law contains an imperative indication of the
necessary course of legal conduct in the presence of any legal facts that are not subject to
assessment in the event of their reliable establishment. At the same time, the hypothesis of
a legal norm, which formulates the grounds for making criminal procedural decisions, is
absolutely definite and does not require an assessment of the established circumstances in
terms of, for example, their sufficiency for a particular legal conclusion. Such situations
may include, in particular, the closure of criminal proceedings in the event that an
investigator or prosecutor establishes the entry into force of the law abolishing criminal
liability for an act committed by a person; the existence of a sentence on the same charge
that has entered into force, or a court decision to close criminal proceedings on the same
charge; refusal of a victim, his representative from the accusation in criminal proceedings
in the form of a private accusation, etc. (paragraphs 4, 6, 7, part 1 of Article 284 of the
CPCY). In other cases, as a rule, the legal regulation of the grounds and conditions of
criminal procedural decisions causes a certain state of factual or legal uncertainty,

! Code of Criminal Procedure of Ukraine. (2010, April).  Retrieved from
https://zakon.rada.gov.ua/laws/show/4651-17#Text
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overcoming which requires the decision-maker to apply some degree of discretion to
ensure the effective conduct of criminal proceedings. Given the different types of
discretion that can be exercised during the adoption of a procedural decision, and the
limited requirement of uniformity purely in matters of law, it is necessary to identify the
following situations where a single approach to resolving the case is in demand:

1) realisation by the law enforcer of discretion in a situation of “bringing” of the
established facts in compliance with the corresponding legal norms formulated with use of
estimation concepts, open lists of cases or exceptions;

2) the exercise of discretion regarding the choice of the appropriate legal norm to be
applied in establishing specific facts. It is both a matter of applying a legal analogy to
overcome a certain legal uncertainty (gaps in criminal procedural law (in particular, in the
absence of a procedure for implementing legal law — Part 6 of Article 9 of the CPC?), and
choosing a legal norm based on a critical analysis of regulations. designed to resolve the
established factual circumstances (within the principle of legality formulated in parts 3, 4
of Article 9 of the CPC), the application of a broad interpretation of the law on a particular
case, taking into account the general principles of criminal proceedings and ECtHR
practise, etc.;

3) the exercise of discretion as to the expediency of making a specific procedural
decision or committing a procedural action in the event of the establishment of certain
facts. The discretionary component here is manifested not only in the possibility of
interpreting the facts as falling under the regulations with which the law associates the
possibility of a particular type of procedural decision, but also in determining the
appropriateness (need) to take certain legal measures in this case. Dispositions of those
norms that contain the words “may”, “exercise”, “if deemed necessary”, “if necessary”,
etc. are given a similar variant. Moreover, the choice in such cases is limited to only one
option, enshrined in law. As an example, there is the question of: obtaining samples for
examination (Article 245 of the CPC?); court decision on a shortened procedure for trial
(Part 4 of Article 349 of the CPC); appointment of an examination in court (Part 2 of
Article 332 of the CPC); conducting certain investigative actions, etc.;

4) the exercise of discretion to choose one of the legally permissible options for legal
conduct in the event of the establishment of certain facts. Moreover, this variability
concerns both the choice of a certain value (size) of one of the parameters (characteristics)
of a generally sufficiently defined action (restriction) [12] (for example, determining the
amount of collateral within the limits specified in Part 5 of Article 182 of the CPC, etc.)
and its overall quality characteristics (for example, the choice of one of the precautionary
measures listed in Article 176 of the CPC, additional obligations listed in Part 5 of Article
194 of the CPC) [13-14]. In such procedural decisions, the discretionary component is
most pronounced. It seems that the conclusions in which this type of discretion is
implemented can be the least unified in judicial practise. After all, it is the set of specific
circumstances of a case (ad hoc) that determines the nature of the decision. Analysing the
problem of the allowed limit of differences in law enforcement, and finding out whether
the existence of two court decisions in which the same legal norm is applied differently in
similar factual legal relations is permissible, the CCJE in the Opinion noted the following

! Code of Criminal Procedure of  Ukraine. (2010, April). Retrieved from
https://zakon.rada.gov.ua/laws/show/4651-17#Text
2 bidem, 2010

163


https://zakon.rada.gov.ua/laws/show/4651-17#Text

Journal of the National Academy of Legal Sciences of Ukraine, Vol. 27, No. 2, 2020

two aspects. First, differences in interpretations can be perceived as an integral feature of
the judicial system, consisting of a certain network of courts [15; 16]. That is, different
courts may come to different, but nevertheless rational and reasonable conclusions
regarding a similar legal issue with similar factual circumstances (paragraph 8). And this
is understandable given the individual uniqueness of the actual composition of each case,
and accordingly only the relative ability to typify the legal relationship according to their
actual composition. Secondly, in certain circumstances, contradictory decisions of national
courts, especially courts of the highest instances, may constitute a violation of the
requirement of a fair trial, as set out in Article 6 § 1 of the ECHR (paragraph 9 of the CCJE
Opinion).

As a limit beyond which the discrepancy is unacceptable, the CJEU names two
criteria: quantitative — “longevity” and qualitative — “depth”. As for the qualitative
criterion, in the authors’ opinion, the search for depth should take place through the prism
of the nature of the impact of the decision on the restriction of human rights and freedoms
or the realisation of its legitimate interests. From the perspective of modern postulates of
the criminal process, permeated by the principle of proportionality, the existence of two
similar in fact court decisions, in which to different persons in the same circumstances
legal norm was applied differently (with different aggravating consequences for human
rights and freedoms) is a clear manifestation of injustice, non-compliance with equality
before the law. In other words, if there is already a judgment in which, under such factual
circumstances, the balance between personal and public interests has been ensured by
choosing the least detrimental restriction on human rights and freedoms, a subsequent
judgment with greater burdens (or more aggravating) will not be compatible with the
requirements of the proportionality of the application of restrictions, and therefore with the
requirements of fairness in the sense in which this concept is provided by Article 6 of the
ECHR [17]. And the more common is such a different approach in practise to the
application of a particular rule, the greater the scale of the danger. It seems that the Grand
Chamber of the Supreme Court proceeded from these positions when formulating the
criteria of exclusivity of a legal problem (which is essentially a consequence of the same
difference of practise, lack of a single correct approach to law enforcement due to certain
defects of law). The legal opinion set out in the ruling of the Grand Chamber of the
Supreme Court of June 4, 2018 (case No. 638/11484/17)! states that the exclusive legal
problem must be assessed in the light of quantitative and qualitative dimensions. The
quantitative illustrates the fact that it is present not in a particular case, but in an indefinite
number of disputes that either already exists or may arise in the light of a legal issue on
which the problem of uncertainty arises. In terms of qualitative criteria, the exclusivity of
the legal problem is evidenced by the following circumstances: 1) the cassation appeal is
motivated by the fact that the courts committed significant violations of procedural law,
which made it impossible to consider the case in accordance with the requirements of fair
trial; 2) the rules of substantive law were applied by the courts of lower instances so that
there is a question of compliance with the principle of proportionality, i.e. ensuring a
proper balance between the interests of the parties in the case.

Thus, the limit of permissible differences in the application of the law is quite flexible

! Grand Chamber of the Supreme Court No. 638/11484/17. (2018, June). Retrieved from
http://reyestr.court.gov.ua/Review/74506027.
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and informal. However, in any state governed by the rule of law, there must be a system
of necessary measures to ensure a unified approach to the application of the law in such
factual circumstances (preventive and restorative).

2.3 Regarding the definition of the system of means of ensuring the unity of application of
the law in the field of criminal proceedings

Now turn to the subject of the study, namely — legal means of ensuring the unity of
application of the law in the field of criminal proceedings. It is well known that the factors
that affect the law enforcement process, and hence its outcome, are quite diverse: legal,
organisational, economic, political, and others. Most of them, given their complexity and
versatility, can be the subject of a separate study. As the role of the legal factor cannot be
overestimated, within the limits of this work the authors will be limited to consideration of
system of legal mechanisms of maintenance of uniform application of the law in judicial
practise. In this context, first of all, turn to the above Conclusion of the CCJE, which states
the diversity of means of ensuring the unity of judicial practise, their different nature and
role in the overall mechanism of provision (formal, semi-formal and informal). Formal
proceedings in appellate courts and, in particular, in supreme courts or courts of cassation
have the most direct impact on the uniform interpretation and application of the law. Such
proceedings in the supreme courts, for example, include: 1) consideration of an individual
complaint of one of the parties to the proceedings; 2) consideration of a special complaint
filed by a public prosecutor (or similar state body) to the Supreme Court (in civil cases)
regarding an important legal issue in order to ensure uniform application of the law or
development of law through judicial practise, and in most legal systems such appeal
adoption of a declarative court decision that does not affect the rights of the parties; 3)
providing an official interpretation of a purely abstract nature, without reference to
complaints filed in a particular case; 4) adoption of a preliminary ruling on cases pending
in relation to a narrowly defined legal issue, at the request of a lower court.

Semi-formal arrangements, as stated in the CCJE Opinion, include, for example,
regularly scheduled meetings of judges of a particular court or judges of different courts
of the same level with judges of a higher court. These meetings can be either purely
informal or they can be institutionalised to some extent. Finally, there are exclusively
informal mechanisms, such as informal consultations of judges, in order to establish
consensus on various issues of procedural and substantive law, where case law contains
differences. The level of consistency of law enforcement is primarily determined by the
quality of the law. The interdependence of the quality of the rule of law and the practise of
its application is quite obvious from the standpoint of the phenomenological approach to
the study of the quality of the rule of law, to which the famous scientists L.B. Alekeeva,
O.M. Larin and M.S. Strogovych (the latter provides for the separation and study of the
relationship between the results of law enforcement and the construction of norms [18])
even in Soviet times in the study of quality and effectiveness of criminal procedure law. In
essence, the vision of the phenomenon of the quality of law in a modern legal democratic
society in the light of the concept of the rule of law is similar. Thus, in particular, in the
already mentioned Report on the Rule of Law of 2011, the Venice Commission recognised
the coherence of case law as one of the key elements in the context of ensuring at the
legislative level all components of the Rule of Law (paragraph 50). Paragraph 51 also states
that the core elements of the rule of law, such as legal certainty and supremacy of the law,
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presuppose that the law has been applied in practise. It also means that it is suitable for
use. Therefore, it is extremely important before the adoption of the law to assess its
suitability for its application in practise, as well as to check a posteriori whether its
application will be effective. In other words, the quality of the law cannot be assessed in
isolation from the practise of its application. In the decision of “Oleksandr Volkov v.
Ukraine”, the ECtHR noted that the existence of a specific and consistent practise of
interpreting the relevant provision of the law was a factor that led to the conclusion that
the provision was predictable (it is about “Goodwin v. The United Kingdom” [19]).
Although this conclusion was made in the context of the common law system, the
interpretation made by the judiciary cannot be underestimated in the systems of continental
law while ensuring the predictability of legislative provisions. It is these bodies that must
consistently interpret the exact meaning of the general provisions of the law and dispel any
doubts as to its interpretation (paragraph 179) [20]. In view of the above, the unity of
practise is one of the indicators of high-quality law in light of its compliance with modern
legal standards of its legal certainty — the law should be as clear, predictable and consistent
as possible. As aptly noted in the CCJE Opinion, courts will be better able to ensure
uniform application of the law if the laws are logical, coherent, properly written, have clear
wording, avoid unnecessary ambiguity and do not have internal contradictions. (p. 44).
While contradictions in judicial practise are sometimes the result of ambiguous laws,
which does not allow courts to reach a single and generally accepted interpretation
(paragraph 46). However, as stated in paragraph 175 of the ECtHR decision in “Oleksandr
Volkov v. Ukraine”, it may be difficult to formulate high-definition laws in certain areas,
and a degree of flexibility may even be desirable to allow national courts to apply the law
in the light of its assessment of what action is necessary in the particular circumstances of
each case (see “Goodwin v. the United Kingdom”, decision of 27 May 1996, § 33, Reports
1996-11 [19]). The logical consequence of the principle of general application of laws is
that legislative acts are not always clearly formulated. The need to avoid excessive rigidity
in wording and to respond to changing circumstances means that many laws inevitably
have more or less vague wording. The interpretation and application of such acts depend
on practise (see “Gorzelik and Others v. Poland” [GC], application No. 44158/98, § 64,
ECHR 2004-1) [21]. Thus, certain qualitative characteristics of the law and the mechanisms
established by it are a desirable and necessary condition (and therefore means) to ensure a
unified approach to its application in practise. On the other hand, the instrumental role of
judicial practise in the general mechanism for ensuring uniformity of law enforcement
cannot be underestimated. Considering the issue of means of ensuring the unity of judicial
practise, it seems necessary to comment separately on the explanations of the Plenum of
the Supreme Court, which for many years served as a kind of guide in judicial practise.
According to the current wording of paragraphs 10-1, 10-2 of Art. 46 of the Law “On the
Judiciary and the Status of Judges™! the Plenum of the Supreme Court in order to ensure
uniform application of law in certain categories of cases summarises the practise of
substantive and procedural laws, systematises and ensures the publication of legal
positions of the Supreme Court with reference to court decisions formulated, as well as the
results of the analysis of judicial statistics and generalisation of judicial practise provides

! Law of Ukraine “On the Judiciary and the Status of Judges”. (2016, June). Retrieved from
https://zakon.rada.gov.ua/laws/show/1402-19#Text.
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an explanation of the recommendatory nature of the application of legislation in resolving
court cases. Meanwhile, the above-mentioned CCJE Opinion states in this regard that the
public role of the Supreme Court, which is to provide guidelines for the future, ensuring
the unity of judicial practise and the development of law, should be achieved through an
appropriate system of filtering appeals. This approach is more acceptable than the
development of law by developing binding explanations or general conclusions adopted in
plenary sessions of the Supreme Court. Such instruments, which (still exist) in some
countries, are adopted (unlike the instrument of previous decisions), without taking into
account any real cases or cases under consideration, and without the participation of the
parties to the case or their lawyers who could would justify their positions. Assuming the
possibility of such instruments to have a positive impact on the unity of judicial practise
and legal certainty, the CCJE considers that these instruments are a matter of concern in
terms of the proper role of the judiciary in the system of distribution of state power
(paragraph 28).

In the authors’ opinion, the system of legal means to ensure the unity of application
of the law in the field of criminal proceedings consists of a set of interrelated elements:

1. Criminal procedural law that meets the standards of its quality.

2. Judicial decisions — procedural decisions of courts of appeal and cassation, which
are valuable guidelines in the interpretation and application of the law.

3. Decisions (rulings) of the Supreme Court that resolve existing differences in
judicial practise (controversial issues of law enforcement).

4. Legal regulation of the necessary degree of binding decisions of the Supreme
Court and the possibility of derogation from its legal positions by lower courts, as well as
the Supreme Court itself.

According to their functional purpose, these tools can be both preventive and
restorative. However, most of them perform both functions. Thus, in particular, the
decision of the Grand Chamber of the Supreme Court of an exclusive legal problem,
although directly aimed at restoring the violated legal regime of legality, nevertheless
warns in the future of incorrect application of certain legal norms by judges. Although
certain elements are by their nature a variety of others, their separate consideration is
methodologically justified given their special functional load in the general process of
ensuring the unity of judicial practise.

CONCLUSIONS

The socio-legal value of a single application of the same substantive or procedural rule in
such legal relations, first of all, is to exercise the right of everyone to a fair trial, guaranteed
by Article 6 of the CPC, and also manifests itself in ensuring a reasonable trial judicial
system, minimising corruption risks in the field of criminal proceedings, increasing the
level of public confidence in the court and its authority in the state, guided by the rule of
law. The system of legal means to ensure the unity of application of the law in the field of
criminal proceedings consists of a set of interconnected elements, which are proposed to
include the criminal procedure law that meets the standards of its quality; court decisions
— procedural decisions of courts of appeal and cassation, which are valuable guidelines in
the interpretation and application of the law; decisions (rulings) of the Supreme Court that
resolve existing differences in judicial practise (disputed issues of law enforcement); legal
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regulation of the necessary degree of binding nature of the decisions of the Supreme Court
and the possibility of deviation from its legal positions by lower courts, as well as the
Supreme Court itself. The allocated legal means of ensuring the unity of application of the
law are the direction of their further substantive research in order to formulate scientifically
sound proposals for improving the criminal procedure law and the practise of its

application.
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BikTop Muxaiisiopnu lleBuyk

Kageopa kpuminanicmuxu
Hayionanvnuii ropuouunuii ynieepcumem imeni Apocrnasa Myopoeo
Xapkie, Ykpaina

METOAO0JIOI'TYHI TPOBJIEMH ®OPMYBAHHA
HNOHATIHHOI'O ATAPATY KPUMIHAJIICTUYHOI
IHHOBATHUKHA

AHortauniss. Cmammsa  npucesuena  npoonemi  (QOpMYy8aHHs — HOHAMIUHO20 — AnaApamy
KPUMIHANICIMUYHOT  THHOBAMUKU AK HOB020 HAYKOB020 HANPAMKY Y  KPUMIHAAICMUYI.
Hocnioxcyrlomsca memooono2iuni npodaiemu po3poobaents ma QopmysanHs Kame2opiil ma NOHAMs
posenadysanoi  Haykoeoi kowyenyii. OOIpYHMOBYEMbCs, WO piseHb chopmosanocmi ma
o0bepyHmosanocmi 6y0b-5K0i HAYKOB0T meopii, y momy Yucii i KpUMIHATICMUYHOT THHOBAMUKU,
BUBHAYAEMbCS CMYNeHeM I pignem po3pobienocmi ii meopemuxo-memooon02iuHuUx 3acad ma
KamezopianvHo-NOHAMINKO20 — anapamy  yiei  meopii, 30Kkpema, MaxKux NOHAMb, AK
KPUMIHAICMUYHA — [HHOBAYIS,  [THHOBAYIUHUL — KPUMIHALICMUYHULL  NpoOyKm, IX  yHKyii,
Kaacughikayii, cmadii innosayitunoco npoyecy ma in. Ilposedenno ananiz Haykosux nioxooié 0o
PO3YMIHHSL OCHOBUX KAmMe2opill po32isi0yeanoi HAYKO80I KoHyenyii, sKuMu € IHHOBAYIUHUL
KPUMIHANICMUYHUL NPOOYKM MA KPUMIHANICMUYHA THHOBAYIL. 3anponoHO8aHO iX 8U3HAYEHHS,
BUOKPEMIeHO CYMMEGI 03HAKU MA 8IACMUBOCI, NPOAHANIZ306aHO CRIBBIOHOWEHHS YUX NOHAMDb.
Ananizyemuocs 3aeanvHull i yHieepcanbHull OlaNeKMUYHUL MemooO CX00NCEHHsL 810 AOCMPAKMHO20
00 KOHKpemHO020 1 8i0 KOHKpemH020 00 aOCMPAaKmHO20, po32ii0aEmbCs ix poiv y (hopmyeanHi
NOHAMINHO20 anapamy KpUMIHATICMUYHOI THHOBAMUKU. 3A3HAYAEMbCS, WO MEMOOON02IUHUM
niOTPYHMAM pO3POONEHHs | BNPOBAONCEHHS THHOBAYIUHUX KPUMIHATICMUYHUX NPOOYKMI8 ma
3ACMOCYBAHHA KPUMIHANICMUYHUX [HHOBAYIU ) NPABO3ACMOCOBHIL OIAILbHOCMI BUCHYNAIOMb
MaKoc OIANbHICHUL, CUCTEMHO-CIPYKMYPHUU I MEXHOI02IYHULL NIOX00U, BUKOPUCTNAHHSA AKUX €
NePCneKmusHUM y OOCHIONCEHHT IK OCHOBHUX NOHAMb KPUMIHALICMUYHOI IHHOBAMUKU, MAK I 014
Ppo3pobnenns yici kpuminaricmuunoi meopii. Cihopmynvboearo nponosuyii ma agmopcwvre bayenHs
w000 GUPIUIEHHS] OKPEMUX OUCKYCILIHUX NUMAHb, NO8 SA3AHUX I3 IHHOBAYIAMU Y KPUMIHATICUYI Ma
npagosacmocosHiti npakmuyi. OOTPYHMOBYEMbCA, WO KOMUIEKCHUL niOXio y po3podieHi ma
Gopmysanti 0CHOGHUX NOHAMb A KAME2O0Pitl KPUMIHANICMUYHOIT ITHHOBAMUKU € MEMOOOI0IYHUM
@dyHoamenmom 0as NOOAALUUX OOCTIONCEHb YT NPOOIeMAMUKY, AKUU BUSHAYAE NePCNeKMUBHI
HanpsMKUu pO36UMKY KPUMIHATICMUYHOT HAYKU.

Ku1rouoBi ciioBa: HOBITHI TeHJCHLI1, BCECBITHII HAyKOBO-TEXHIYHUHN MPOrpec, MPaBo3acTOCOBHA
TUSUTBHICTD, IPOTH/TiS 3JI0YMHHOCTI, TEXHOJIOT13aIlisl.
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METHODOLOGICAL PROBLEMS OF THE CONCEPTUAL
FRAMEWORK DEVELOPMENT FOR INNOVATION STUDIES IN
FORENSIC SCIENCE

Abstract. The paper investigates the development issues associated with the conceptual framework
of the innovation studies in forensic science as a new research area in forensic science. The author
studies the methodological problems of developing and grouping categories and concepts of the
subject matter. It is substantiated that the level of development and validity of any scientific theory,
including the innovation studies in forensic science, is determined according to the degree and
level of development of its theoretical and methodological principles and the framework of
categories and concepts of this theory. In particular, this refers to such concepts as forensic
innovation, innovative forensic product, their functions, classifications, stages of the innovation
process, etc. The study analyses the scientific approaches to understanding the basic categories of
the matter under consideration, which are innovative forensic product and forensic innovation.
The author offers their definitions, describes essential features and properties, and analyses the
correlation of these concepts. Furthermore, the author analyses the general and universal
dialectical method of rising from the abstract to the concrete and from the concrete to the abstract,
including their role in the development of the conceptual framework of innovation studies in
forensic science. The study notes that the methodological framework for the development and
implementation of innovative forensic products and the application of forensic innovations in law
enforcement also includes activity-based, system-structural, and technological approaches, the use
of which is promising both in the study of basic concepts of innovation studies in forensic science
and in the development of this forensic theory. The author articulates proposals and individual
insights in the solution of particular debating points associated with innovations in forensic science
and law enforcement practice. The study substantiates that a comprehensive approach to the
development of basic concepts and categories of innovation studies in forensic science constitutes
a methodological foundation for further research on this subject, which determines the promising
areas for the development of forensic science.

Keywords: emerging tendencies, global scientific and technological progress, law enforcement,
crime prevention, technologisation.

INTRODUCTION

In modern reality, the aggravation of socio-economic and political problems in society,
along with the tendencies emerging in global scientific and technological progress, have
led to changes in quantitative and qualitative indicators of crime, as well as to new negative
manifestations in its dynamics and structure. Such circumstances have posed new
challenges to forensic science, which are related to the so-called social procurement of
practice, aimed at actively seeking effective means, techniques, and methods to combat
modern challenges of crime. In this regard, the creation and introduction of innovative
forensic products in law enforcement, as noted in the literature [1; 2], currently constitutes
one of the priority tasks of forensic science and urgent necessity for practice.
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To successfully solve this and other issues, forensic science integrates and
synthesises modern advances in science and technology [3; 4]. As V.Yu. Shepitko notes,
in modern conditions of development of forensic science, this process depends on scientific
and technical progress of the human society. The development of forensic science and its
tendencies are conditioned by the influence of global information flows, the integration of
knowledge about the possibilities of combating crime by means of the scientific and
technological achievements of modern society. The computerisation of the social
environment has led to the “technologisation” of forensic science, the development and
implementation of information, digital, telecommunication, and other technologies. in this
regard, radical changes are currently underway and innovative approaches are being
introduced in the forensic support of law enforcement agencies [5].

In such modern realities, forensic science should intensify its prognostic function
and methodologically ensure the process of criminal proceedings with forensic
recommendations for the effective use of modern innovative technologies in pre-trial
investigation and legal proceedings. Admittedly, the planning and implementation of the
innovation process, which involves the development, implementation, and application of
innovations can be ensured to the fullest only with an integrated approach and in such unity
and interrelation of the emerging and solved tasks. Furthermore, without innovative
technologies and the latest tools to solve organisational, legal, scientific and technical
issues of development and implementation of forensic methods, tools and
recommendations, such support of law enforcement agencies will not meet the
requirements of efficiency [6]. In this regard, a whole host of issues in forensic science
requires a critical scientific reinterpretation, and in some cases a revision. This refers to
the issues concerning the study of innovative principles of forensic science and the practice
of development and implementation of forensic innovations in law enforcement to improve
the efficiency of the latter.

In this regard, the study of methodological problems of developing the conceptual
framework of innovation studies in forensic science as a new scientific concept becomes
of particular importance. To solve this problem, the scientific approaches to understanding
the main categories of the studied scientific concept must be analysed. This concerns such
categories as innovative forensic product and forensic innovation. Being based on
methodological principles, the solution of the said problem necessitates an in-depth study
and development of these concepts, highlighting their essential features, properties, as well
as their correlation. This comprehensive approach constitutes the methodological
foundation for further research on this subject, which, in turn, identifies promising areas
of research in forensic science.

1. MATERIALS AND METHODS

To study the methodological problems of developing the conceptual framework of
innovation studies in forensic science and to outline the main categories of this scientific
concept, a set of scientific methods and practices of their application was used. Thus, the
study used philosophical approaches, general and special scientific methods of scientific
knowledge, as well as scientific provisions of the general theory of forensic science, which
analysed the different approaches to the interpretation of innovative product in forensic
science, as well as of such phenomenon as forensic innovation, highlighted their
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advantages and disadvantages. Therewith, the study and analysis of literature demonstrates
that forensic science has a different understanding of innovative forensic products and
forensic innovations, sometimes offering various pseudo-innovations that are questionable
and do not meet the requirements of either innovative forensic products or forensic
innovation. In this regard, an important task at hand is the problem of developing and
unifying the framework of categories and concepts of forensic science in this subject area.

The author applies a dialectical method, which is used at all stages of this study to
discover the essence of such forensic categories as innovative forensic product and forensic
innovation, to outline their features and properties, determine their interrelations,
interdependence, mutual influence, and correlation. The general and universal dialectical
method of ascent from the abstract to the concrete and vice versa was used to develop and
form the basic concepts of this scientific concept, their role in the development of such
forensic categories and concepts is considered. The Aristotelian method was used to
analyse the corresponding concepts and categories, formulate conclusions and
recommendations on the methodological foundations of the development of concepts and
categories of innovation studies in forensic science and their use in law enforcement
practice. Categories and methods of formal logic have been widely used in the study:
concepts, definitions, proofs and refutations, judgments, analysis, synthesis, comparisons,
generalisations, etc. The study also employed other methods conventional for forensic and
legal sciences.

The method of analysis and synthesis allowed to conclude that the development of
basic concepts and categories of forensic innovation should involve application of a
comprehensive approach that includes a system of general and special scientific methods
of scientific knowledge, as well as scientific provisions of general forensic theory.
Consideration of such provisions and various aspects in the development of scientific
understanding of the basic concepts of forensic innovation should also be based on system-
structural, technological, activity-based, and functional approaches, which comprise the
methodological foundation for the creation of preconditions for a separate forensic theory
development [7].

2. RESULTS AND DISCUSSION

2.1 Discussion problems of the methodology of development of the conceptual framework
of innovation studies in forensic science

In the doctrine of forensic science and practice of combating crime, the problems of
development, implementation, and application of innovations in practice have always been
and remain one of the priorities of forensic science. Therewith, in modern realities there is
a host of debatable problems in this subject area, especially with regard to research of
innovative products in forensic science and issues of their introduction in practice of the
investigative, judicial, and forensic activities. Methodological problems of the
establishment, development, and unification of the framework of categories and concepts
of forensic innovation as one of the emerging research areas in forensic science require a
separate in-depth study, critical analysis, and further scientific developments.

Innovation studies in forensic science is a rather broad, complex concept, which, on
the one hand, includes a set of innovative forensic tools and methods of their use for
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collecting, researching, evaluating, and using evidence, and the activities of evidence to
create appropriate conditions for effective use of these tools in law enforcement practice.
On the other hand, it constitutes a system of scientific provisions that study the patterns of
such innovation (including the impact of criminal activity), the results of which are aimed
at solving practical tasks in the application of forensic innovations in law enforcement. As
is evident, forensic innovation should be considered as a research area, as well as a
specific activity of the subjects authorised by law. As a new research area in forensic
science, innovation studies contain a system of theoretical and practical knowledge about
forensic innovations, their features, types, role and purpose, stages of development,
implementation and application, features of functioning, connections and relations
between the subjects of such innovations (developers and consumers). This system is based
on the study of patterns of development, introduction, implementation, and application of
such innovations, their reflection in sources of information that form the basis of innovative
tools, techniques, and methods of collecting, researching, evaluating, and using evidence
to optimise, improve quality and the effectiveness of law enforcement practice and the
solution of forensic problems [8].

As is known, any scientific theory can be recognised as such only when not only its
theoretical foundations are conceptually formed and substantiated, but also its framework
of concepts and categories is developed [9]. Therefore, to develop innovation studies in
forensic science into a separate forensic theory, it is important to develop concepts and
categories of this theory, in particular, such as forensic innovation, innovative forensic
product, their functions, classification, stages of innovation process, factors determining
the development and use of such innovations and innovative products, etc. As is evident,
the main categories of the theory under study are the concepts of innovative forensic
product and forensic innovation. In the theory of forensic science and law enforcement
practice, the question of the concept of innovative forensic product and forensic innovation
and their features remains debatable. Nevertheless, it is obvious that the vast majority of
forensic scholars, who studied this problem, define the concept of innovation as the
ultimate result of innovative activity, acquired and embodied in the form of an innovative
product (new or improved) or a new approach to the technological process, decisions,
organisation, provision of services, tools for solving problems that are used in practice and
aimed at optimising and improving the efficiency of such activities. Typically, such
innovations are associated with the creation of a new or improved innovation product in
forensics and its implementation in law enforcement. Thus, such product is considered
both in narrow, and in wide meaning.

In a narrow meaning, it is a material new product in criminology in the form of new
modern technical means, devices, equipment, tools, and technologies developed and
introduced in practice, which constitute the results of research and development, and the
purpose of which is to optimise the investigation and prevention of criminal offenses, to
improve the quality and efficiency of investigative activities, significantly reducing errors,
effort, and costs. In this case, the innovative product is a materialised result of innovative
activity in the form of developed and created a new materialised object (product), the future
use of which will be aimed at solving certain forensic problems, improving law
enforcement. The form of such a developed and proposed innovation is a materialised
product, which can include the latest forensic means, devices, equipment, tools, etc., i.e.
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materialised objects. As is evident, in this case there is a materialisation of the developed
and proposed product, the result of which is embodied in a particular material carrier in
the form of new materialised products or material substance that is embodied in products
or technology

In a broad meaning, an innovative product in forensic science is a set of materialised
and non-materialised new modern methods, techniques, tools, products, technologies,
operations, solutions, services, etc., which are developed, proposed, and implemented and
applied in practice by qualified special subjects, and are aimed at the effective solution of
forensic problems, ensuring the improvement of the quality and effectiveness of law
enforcement activities. Therewith, non-materialised innovative products in criminology
should include new or improved services, solutions (technical, tactical, methodical,
organisational), the newest approaches to the organisation of work of subjects of such
activity (investigative, judicial, expert, etc.) which constitute the result of developed and
implemented research and development, scientific, and forensic solutions. As is evident,
along with materialised objects (means) there are also intangible, in particular such as
services, solutions, etc. that can be new (newly created, or newly used, or improved).
Practical application of such products is performed by special subjects (investigator,
expert, judge, etc.), which ensures qualification and efficiency of their use

The formulation of the definition and essential features of the concept of innovative
forensic product involves an analysis of the essence of such a concept, considering its
interpretation in the theory of innovation, forensic science and its legislative definition in
the Ukrainian legislation. In the explanatory dictionary of the modern Ukrainian language,
a product is an object that is a material result of human labour and activity; consequence,
product, result of something; a substance obtained or formed chemically or otherwise from
another substance; a substance that serves as a material for the manufacture of
something [10]. In the theory of innovation studies [11], an innovative product is a research
or development of a new technology or product with the manufacture of an experimental
sample or experimental batch. In this case, innovation is understood as an ultimate result
of innovative activity, embodied in the form of new or improved products (services,
equipment, technology, production engineering) of a new or improved technological
process, intended for practical use in a particular field of activity to profit, meet needs, and
achieve beneficial effect [12].

In accordance with the Law of Ukraine “On Innovative Activities”?, an innovative
product is the result of scientific and (or) research and development efforts, which meets
the requirements set out in Art. 14 of this Law?. Notably, according to the legislative
approach, only technology or products can be the object of an innovative product. Neither
services nor organisational and technical solutions are included in this concept. As is
evident, in the domestic legislation, along with innovation, there is another object of
innovation — an innovative product which, in fact, is an intermediate object between a new
solution, idea, and the result of its implementation — the innovation proper. An innovative
product is created and exists at the stage of research and development, as it emerges as a
result of a set of research and development work to clarify, create conditions, and provide

! Law of Ukraine No.5460-VI “On Innovative Activities”. (2012, December). Retrieved from
https://zakon.rada.gov.ua/laws/show/40-15.
2 Inbidem, 2012.
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the necessary form for the implementation of the idea, bringing development to
implementation [13]. As noted by Yu.Ye. Atamanova, the concept of "innovation™ under
Ukrainian law is not connected to intellectual property or to the results of research, which
allows for a very broad interpretation of the concept of "innovation”. Furthermore, unlike
many scientific definitions of innovation, the legal definition does not directly link them
to the introduction, use, and commercialisation of newly created intellectual objects,
although it is built in such a way that innovation actually recognises the end result of the
introduction or implementation of new developments, ideas (products, services,
technology, organisational and technical solutions) [14]. Evidently, the imperfection in the
defined concepts of "innovation” and "innovative product” significantly complicates the
process of creating and implementing innovative forensic products in practice.

In our opinion, different approaches to understanding the “forensic product” among
forensic scientists acquire special and methodological significance in the study of this
concept. Thus, V.O. Obraztsov notes that the concept of forensic product is generic in
relation to two types of objects: forensic scientific product and forensic practical
product [15]. The first type is the result of research activities in forensic science, which is
addressed to investigators, prosecutors, experts, as well as other researchers, persons who
teach and study forensic science, based on its use by them in their scientific, educational,
or practical criminal procedural activities. The second type is the direct application and
implementation of recommendations, tools, and techniques by practitioners in
investigative activities [15; 16]. Therefore, the forensic product is considered in two
aspects: theoretical and practical. O.Yu. Drozd supports this position, stating that a forensic
product constitutes a set of all developments, designs, programmes, technologies that are
products of forensic science, focused on achieving practical tasks [17]. In turn, M.T.
Koilybaiev and Z.R. Dilbarkhanov used the term “product of forensic science” [18].

In view of the above, it should be borne in mind that the forensic product can be
considered as: 1) the result of scientific and (or) research and development efforts, which
is a product of forensic science, the result of research activities in forensic science; 2) a set
of new scientific recommendations, tools, technologies, techniques, methods that derive
from forensic science (new tools); 3) the result of a comprehensive process of
development, proposal, and implementation by developers (scientists, etc.) and the use of
new products in forensic science and practice by consumer entities (investigators,
detectives, judges, experts, etc.), i.e. as a result creation of an innovative forensic product.

The study and analysis of the approaches to understand the concept of innovative
forensic product, proposed by scholars in forensic science, acquires a certain scientific
interest and methodological significance. Thus, N.V. Zhyzhyna, exploring the essence of
such innovative products, notes that their use in investigative and judicial practice must
meet the following conditions: 1) the use of innovative products in practice must be
permissible, while not violating the rights and legitimate interests of citizens, moral, ethical
standards; 2) in application it is necessary to ensure the preservation of sources of
evidentiary information and the prevention of distortion of fixed information; 3)
scientificity and reliability of such products, i.e. the product itself must be based on
scientific data, be tested, and if necessary — certified and recommended for practical use;
4) the qualification of the use of such products, which should be carried out by the relevant
special entities (investigator, judge, expert, operatives); 4) safety and efficiency of
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application of forensic innovative products; 5) it is necessary to reflect the conditions,
procedure and results of the use of such products in procedural documents (protocols of
actions), etc. [19].

In turn, M.1. Dolzhenko and D.K. Tarianyk, researching this forensic category, note
that the result of innovative forensic activity is the creation of an innovative product.
Furthermore, such innovation is closely linked to the innovation process of creating,
implementing, and applying such a product in practice. According to the authors, an
innovative product in forensic science must correspond to the following features:
relevance, efficiency, practicality, significance, feasibility, legality [20]. Interesting
opinions regarding the understanding of innovative forensic product and innovation were
expressed by N.B. Niechaieva [21], according to whom, innovation in criminology should
be understood as the implementation of such a component that differs from the previously
used principles of action, intellectual and technological parameters, methods of
organisation and management, in order to increase the overall potential of criminal
investigation [22]. This refers to creation of innovative forensic products in a broad
meaning, as the author notes, precisely "such component™ at which such forensic
innovation, according to the author, should have certain properties: to be significant and
capable of serving the purposes of criminal prosecution; meet the requirements of the law;
be timely and easy to use [22].

The analysis of scientific approaches to understanding the essence of the studied
categories indicates that the development and formulation of such concepts must consider
the methodological principles of this process, among which the main provisions are as
follows:

1. Any science or scientific theory can be recognised as such only when not only its
theoretical foundations are conceptually formed and substantiated, but also its framework
of concepts and categories is developed, which reflects its subject matter. In their unity,
concepts and categories form the framework of any science or individual theory. This fully
applies to innovation studies in forensic science.

2. The formulation of concepts and categories of science or theory involves a certain
procedure and system of methods of scientific knowledge. The essence of this procedure
is expressed in the formalisation of knowledge about individual phenomena and objects,
which lies in abstracting or distracting from insignificant, atypical features and properties
of such phenomena, in identifying and fixing patterns of development and in establishing
the most important general (typical) features, according to which they differ from others.

3. The general and universal method of forming concepts is the dialectical method
of scientific cognition, which includes the necessary stages of rising from the abstract to
the concrete, and then — from the concrete to the abstract. In this process, the role of logical
and epistemological procedures, such as “abstraction-idealisation”, and “abstraction-
identification” and the category “concrete” in the development of categories and concepts
of the subject matter should be considered [23; 24]. This process also applies to the
development of the conceptual framework of innovation studies in forensic science

4. The development of new concepts and categories in forensic science should
consider the scientific developments of the studied problematic and requirements for
forensic categories and concepts [25; 26], since they, as scientific abstractions, constitute
the result of cognitive activity, should reflect the essential aspects and natural connections
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of the studied phenomenon, its objects, facts, events in a generalised form, i.e. reflect the
essential features of the studied concept. The above provisions form the methodological
foundation of such research.

2.2 Problems of development of basic concepts of innovation studies in forensic science

After analysing scientific approaches to understanding the essence of the studied categories
of innovation studies in forensic science and clarifying the basic methodological principles
of their development, we the concepts of “innovative forensic product” and “forensic
innovation” can be developed, with their features characterised. The variety of features of
an innovative forensic product, their different interpretations necessitate their classification
according to the degree of significance. Considering this criterion, it is appropriate to
divide the features into significant and insignificant ones. Significant features are those that
are reflected in the definition of an innovative forensic product. Insignificant features,
albeit not included in the content of such a concept, constitute a priori knowledge about
them, which determines the essence of this forensic category.

The essential features of an innovative forensic product include the following: 1)
scientific and technical novelty of such a product, which can be newly created, or newly
used, or improved, so this feature is primarily associated with the creation and emergence
of new properties of innovative product, improving its parameters and capabilities; 2) such
an innovative product is developed and proposed for practical use, but so far it has not
been introduced and applied and it is embodied in the form of a new materialised product
or technology; 3) it is developed, created, and exists at the stage of scientific and research
and development efforts, as it emerges as a result of their implementation so as to clarify,
create conditions, and provide the necessary form for the implementation of the idea and
bring the development to implementation; 4) such an innovative product, in comparison
with the already applied innovation, occupies an intermediate place (is an intermediate
object) between the new proposed idea, solution (innovation), and the result of its
implementation, i.e. already applied forensic innovation; 5) demand in practice and the
ability to meet the demands and needs of practice and individual subjects of their
application; 6) the focus of such a product on the solution of forensic and other tasks in a
particular field of activity or tasks on certain issues or situations of investigation, trial and
enforcement; 7) development and proposal of forensic innovative products for the
practical use is calculated for their further use by special entities (investigator, detective,
prosecutor, judge, expert, etc.), which must be qualified and aware of the prospects for
their use; 8) a clear focus of such an innovative product on a lasting positive effect in the
process of its further (possible) application, in particular, such an effect may be to improve
the quality and effectiveness of law enforcement activities, its optimisation or solving
certain forensic problems, etc. Thus, an innovative forensic product is a new product or
technology developed and proposed for implementation, which is the result of scientific or
research and development efforts, which is designed for their further use by qualified
special entities and aimed at solving forensic problems and ensuring optimisation,
improving the quality and effectiveness of law enforcement activities.

In this regard, literature notes that innovative forensic products should include
developments in forensic techniques, tactics, and methods of crime investigation, namely:
newly created or already existing and adapted to the needs of investigative practice forensic
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tools, modern information technology, electronic knowledge bases, methods of recording,
analysis, and evaluation of evidence, new tactics, their complexes, tactical combinations
and operations, algorithms of priority investigative (search) actions and verification of
typical investigative versions, methods of investigating new types of crimes, etc. [27; 28].
It is considered that such an approach is reasonable and can serve as a methodological
foundation for further forensic research on this subject matter [29]. Clarifying the
meaningful understanding of the concept of “innovative forensic product” allows to
proceed to the study of such a phenomenon as “forensic innovation”. Evidently, knowledge
of the essence of this forensic category involves the study and research of the properties
and features of this concept. In this case, the properties should be understood as a quality
that is a distinctive feature of the object or phenomenon [30]. The properties of forensic
innovation include the following: innovation (novelty), objectivity, subjectivity,
purposefulness, demand, practical applicability, efficiency. All these properties fully apply
to forensic innovative products, except for one — practical applicability — because only the
practical orientation of such a product can be referred to. This means that it has been
developed and proposed for practical use, but it has not yet been implemented and used in
practice. Furthermore, it is important to factor in that innovative forensic products are
embodied only in the form of new materialised products or technology; however,
intangible objects (neither services, nor organisational and technical solutions, etc.) are not
included in the concept of this product and its understanding [31; 32].

The main essential features of forensic innovation are as follows: 1) the novelty of
products, technologies, services, and solutions developed, proposed, and implemented in
practice, is manifested in the fact that they are associated with the creation and emergence
of new properties improve its parameters and features, therefore they are newly created, or
newly applied, or improved; 2) the latest technical, tactical, methodological, and forensic
tools (innovative forensic tools) developed, proposed and applied are in demand and are
constantly used in practice, they are embodied in the form of new products, technologies,
solutions; 3) the latest technical, tactical, methodical, and forensic tools developed,
proposed, and introduced into practice are the result of scientific or research and
development efforts; new products, technologies, solutions are in demand and applied
forms of implementation (application) of such innovative forensic tools; 4) the application
of such innovations is carried out by special subjects (investigator, judge, etc.), which
ensures the qualification and efficiency of the use of innovative tools developed and
implemented in practice; 5) the focus of innovative tools on the effective solution of
forensic problems, ensuring optimisation, improving the quality and effectiveness of law
enforcement practice and further innovative development of forensic science. Thus,
forensic innovation is the latest technical, tactical, methodological and forensic tools
developed, implemented, and applied as the result of scientific or research and
development efforts, embodied in the form of a new product, technology, service, solutions
used by qualified special subjects in practice and aimed at effective solution of forensic
problems, ensuring optimisation, improving the quality and effectiveness of law
enforcement practice and further innovative development of forensic science.

In this regard, an important area of improvement of the conceptual framework of the
studied theory is the clarification and unification of terms, since innovations in forensic
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science are denoted differently: “innovative tools”, “innovations in forensic science”,
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“innovative technologies”, “innovative forensic product”, “innovations in the
methodology of crime investigation”, “innovations in forensic tactics”. It is considered that
such terminological discrepancy is associated with the stage of development of the concept
of innovation, the development of this category of forensic science, but it negatively affects
both their research and the practice of their application. The author believes that the well-
established term “forensic innovation” should be recognised as the most successful and
optimal for designating the process of development, implementation and application of
innovations in law enforcement practice, which corresponds to the above criteria, thereby
emphasising its focus on solving the problems of forensic science, obtaining the effect of
their practical application and performing functional destination, i.e. ensuring
optimisation, improving the quality and effectiveness of investigative, judicial, and expert
activities.

CONCLUSIONS

Thus, one of the promising areas of scientific development in modern forensic science is
the research of the problems of innovation study in forensic science as a fairly new
scientific concept that is being developed. For its further study it is important to develop a
framework of concepts and categories of this theory, in particular, such concepts and
categories as forensic innovation, innovative forensic product, their functions,
classifications, stages of the innovation process, etc.

The main categories of the studied theory are the concept of “innovative forensic
product” and “forensic innovation”. The analysis of the essence of these concepts gives
grounds to assert that the innovative forensic product and forensic innovation are separate
types of means of innovation studies in forensic science. Firstly, they constitute relatively
new, specific activity categories, they reveal the functional side of innovative forensic tools
that are used by qualified subjects (investigator, judge, expert, etc.) and are subjects-
consumers of such innovations, and on the other hand, this is a development process,
proposals and implementation of innovative products, which is carried out by the subjects-
developers (scientists, innovators, etc.) in the form of the results of research, experimental,
and design developments. Secondly, forensic innovation product and forensic innovation
should not be considered as competing forensic categories, but rather as complementary
ones, which together create a single, most effective mechanism for obtaining and collecting
evidence, optimisation, quality and efficiency of law enforcement and solving forensic
problems. However, each of these categories have their own properties, essential features,
content, role and purpose and their own tasks in the process of their application in practice.

Successful solution of practical problems of innovation studies in forensic science
involves the development of the framework of categories and concepts of this scientific
concept and must consider the methodological principles of this process and prospects for
development, implementation of innovative forensic products and application of forensic
innovations in law enforcement. When developing the basic concepts and categories of
this forensic theory should apply a comprehensive approach, which includes a system of
general and special scientific methods of scientific knowledge, as well as the scientific
provisions of the general theory of forensic science. Considering such provisions and
various aspects in the development of scientific understanding of the basic concepts and
categories of this scientific concept should be based on system-structural, technological,
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activity-based, functional approaches, which constitute the methodological foundation for
creating prerequisites for the development of a separate forensic theory — innovation
studies in forensic science. Operating with such approaches in the development of the
concept of forensic innovation can become a new paradigm of forensic science, capable of
raising to a higher theoretical and methodological level of research in this subject area.
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